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SAN FRANCI SCO, CALI FORNI' A, JUNE 2, 2005 - 9:05 A M

xox x % x
ADM NI STRATI VE LAW JUDGE MALCOLM We' || please
come to order.
M KE BURKE,

M CHAEL NELSON,
JODY LONDON, and
SEAN CASEY

resumed the stand and testified further as follows:

ALJ MALCOLM M. Buchsbaum you may conti nue.

MR. BUCHSBAUM  Thank you, your Honor. | just
have a few clarification questions.

CROSS- EXAM NATI ON (resumed)

BY MR. BUCHSBAUM

Q If you'll turn to the tariff Section G 1.

MR. COMO: Which tariff is this, which proposed
tariff?

MR. BUCHSBAUM | think --

W TNESS L ONDON: M. Casey's.

MR. BUCHSBAUM Q | hope it's M. Casey's,
because |I'm | ooking at a red-lined version of our G 1.

W TNESS LONDON: A Yes. And you're on page 11 of
317

Q I'"'mnot on M. Casey's. "' m on the provision
relating to CCA customer eligibility.

A Mm hnm.

Q And ny questions really go in into two areas.
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One is -- and let's go to the first one where a customer
is under a comodity contract obligation with the
utility for sonme definitive term Is it the CCA's
position that that customer should receive a notice and
be subject to automatic opt-in unless they affirmatively
el ect out?

W TNESS CASEY: A No. That's isn't the CCA's
position. It is a nmore conmplex position.

If you go on in our tariff -- well,

unfortunately it mght not be in this section.

W TNESS BURKE: Section 3.

W TNESS CASEY: No, that's direct --

Q I'mlooking here, it says customers with a
utility compodity term obligating themto remain on
utility bundled service are eligible for CCA service.

W TNESS CASEY: A Right.

Q So this is the case, as | understand it, of
some custonmer that's under a three-year obligation with
the utility or something along those |ines under
the direct access bundled service return rules. And the
guestion is, are these folks in the automatic opt-in
process according to the CCA's proposal ?

W TNESS CASEY: A According to our proposal,
they're only in the automatic process if the CCA -- if
the tariff terms, if the rate schedule, for want of a
better term if the rate schedule that the CCA offers is
identical to that offered by the utility.

And the best exanple | can give is demand
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response progranms, which | think all three of
the utilities have. If a CCA can offer an equival ent
demand response program, then that customer is deened to
be eligible for the automatic enrollment. And in fact,
then it's the role of the utility to inform the customer
of the consequences of not opting out. But, however, it
will be the responsibility of the CCA to offer a
tariff -- | shouldn't say that every term and every
condition will be identical, but that in large part it
will be identical to what the utilities are offering.

| m ght say this is of particular concern to
the City and County of San Francisco and m ght be to
ot her potential CCAs because the -- PG&E in particular
has become rather aggressive with their demand response
progranms. And it's foreseeable that a year or two from
now when San Francisco moves into CCA inplementation, we
could find a considerable portion of the business | oad
is our own demand response progranms of one kind or
other, and therefore are not available to the CCA in the
automatic enroll ment process but would actually have to
be persuaded, if you like, to | eave their demand
response program and shift to the CCA. And to be quite
bl unt about it, that's quite an uphill battle for some
CCAs to try to attain.

That's why this particular point is of such
concern and such interest to CCAs because it could be
such a consi derable amount of | oad.

"' m going on and on, but that's the idea.
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Q I'"lIl just leave the rest to briefs. But |'1
just note your provision, which you explained in quite a
bit of detail what your concerns were --

A Yes.

Q ~-- the actual provision in the CCA tariff is
two sentences and doesn't go into that kind of detail.
Woul d you agree with that?

A | hope there's somewhere -- I'"'mtrying to
remenber if there's somewhere else in the tariff where
we did explain that. And |I can't pinpoint it right now,
but I thought -- if not in the tariff, then certainly in
my testimony.

Q Okay. We can leave the rest for briefing.

On the direct access situation, | was | ooking
at provision G. 3. And now, these are custoners, they're
currently being served by a direct access provider, they
m ght be subject to penalties for switching. Are they
part of the automatic enroll ment or do they have to
affirmatively opt-in?

Because | see the utility tariff said direct
access custonmers shall not be included in the automatic
enrol |l ment process. That's crossed through. And then
t he next sentence says that there needs to be a positive
election. And I just don't understand what your
proposal is there.

A The proposal is that the direct access
customers woul d have to make a positive election. They

are not eligible for automatic enroll ment, yes.
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Q Thank you.
Movi ng on quickly to the notice provision.
| don't know if any of were you here when M. Huard
asked M. Florio a question about the notifications
being reviewed by the Public Advisor, and M. Florio
commended the CCAs for their -- for providing that kind
of review.
And | was just reviewi ng the provision
actually, and when | saw the notifications nust be
revi ewed by the Public Advisor for the accuracy of any
utility information, you' re not suggesting by that
provision -- and |I'm | ooking at --
W TNESS L ONDON: Would it be H. 4.e.
W TNESS NEL SON: H. 4. e.
W TNESS BURKE: H. 4. e.
Q Yeah. H.4.e. You're not suggesting there that
t he Public Advisor have any role in confirmng
t he accuracy of any CCA information?
I n other words, the way that's written, it
says notifications nmust be reviewed by the Public
Advi sor to ensure the accuracy of any utility
i nformation.
And | guess ny question is, | think -- | don't
mean to imply that anybody is being sneaky or anything

here, but | think the only point you're making is that
the utility information would be reviewed, not any other
i nformation. s that your point or did |l msread that?

W TNESS L ONDON: A | can see where it would be
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appropriate to insert the word "of any utility and CCA
information" in that provision.
The point is that the Public Advisor, we
beli eve, should be the arbitor of what goes in those
customer notices if there's a dispute about them | t
should be a notice that's devel oped by the CCA, and then
t he Public Advisor provides advice and assists the CCA
in making sure that it is, you know, in accordance with
what ever comes out of this proceeding that we're in
ri ght now. But it's not a notice that is reviewed by
the utility.
Q Could it be the accuracy of any information
included in the notice that's --
A That could work as well.
Q Thank you.
My last clarification question involves
the circunstance where you have new residents noving in,
and | understand there's quite a bit of turnover in
San Franci sco.
M. Casey, do you know roughly what the
turnover is in accounts in San Francisco or --
W TNESS CASEY: A Yes. | have been informed by
PG&E that it's approximtely 25 percent of accounts,

residential and small business accounts turn over each

year.
Now, just to clarify that though, I'"'mstill a

[ittle unclear whether that is -- whether that is new

accounts or whether that is a portion of that -- maybe a
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significant portion of that is accounts that merely
transfer within the city to another address.

Q But it's fair to say, is it not, that there's
likely to be some degree, some degree of significant
turn over in accounts through the process of the CCA
havi ng been formed and then subsequent events occur in
subsequent years as you nmove on?

A Certainly, yes.

Q Yeah. So I"'mtrying to understand your view
on the notice that should be provided to new custonmers
movi ng in.

A (Nods)

Q Could someone explain this particular tariff
provi sion. It's K.b and ¢, and it seens to say
t hat basically the notice could be provided at any time;
it doesn't have to be provided within the 60-day w ndow.
Many of the protections that otherw se apply in
the statute, which you believe is only start up, don't
necessarily apply to the nove-in situation. Because
it's such a significant nunmber of people, | want to know
what your position is.

A The position that we have is that the start up
of CCA is -- does have to conform obviously and of
course, to the four notices. And thereafter, it is
within the purview of each CCA as to how they notify and
the timng in which they notify new customers of an
opt - out choice.

However, this tariff does not attenpt to

PUBLI C UTI LI TIES COW SSI ON, STATE OF CALI FORNI A
SAN FRANCI SCO, CALI FORNI A




© 0O N O o b~ W DN Bk

N N D NN N N NN R B R B R B R R RpR
0o N o o M W N P O O 0o NOo 0o N - O

1643

restrict or place limtations on how any particul ar CCA
wi shes to devel op that policy. My understanding is that
woul d be devel oped as part of the inmplementation plan
for the CCA.

Certainly, it would be ny advice to
the City and County of San Francisco that the spirit of
the law is that there should be an opt-out opportunity
for new custoners to go to bundled service, but we've

not wor ked out the details about the timng and so forth

over that.

Q Well, I"'mjust trying to ask -- |I'msorry.
| was trying to ask -- | probably didn't do it very
well -- a very specific question.

| s the CCA, under your proposal, subject to
any specific requirements regarding notification to
customers and opt-out for nmove-in situations? Are they
subject to a specific requirement in the tariff or under
t he CPUC rul e?

A No, they are not. The only requirenment
they're subject to in the tariff is that they shall be
given an opportunity to opt-out. There's no specifics
tied to that opportunity.

Q And let nme ask you one other thing about
the opportunity to opt-out.

Are you saying that the opportunity to opt-out
must be wi thout exit fee or could it include an exit

fee?
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W TNESS NELSON: A Exit fee from who?

Q Fromthe -- I"'msorry. That's a good
clarification. | was meaning from the CCA.

A To the customer departing?

Q Yeah. Because it's inportant for your
resource planning --

W TNESS CASEY: Yes, yes.

Q ~-- that you mght want to do that. And
don't want to preclude -- | want to understand what your
proposal is.

A Right. | cannot obviously speak for other
cities. | can only speak again for what | -- for what
this tariff proposes.

Q Does the tariff -- I'mreally asking a very
specific question.

A Right.

Q Does the tariff say that the opt-out right in
a move-in situation is wi thout penalty -- is -- you

cannot inmpose an exit fee? Because | think you m ght

want to do it. | want to know what your --
A | understand.
Q ~-- provision is.
A Yes.

| know it does not say anything about an exit
fee being inposed upon an opt-out situation. And I
think the spirit -- and | can't speak again for other
cities -- but for this tariff, the spirit of the opt-out

is that it would come wi thout penalty.
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Q But that's not in your tariff?
A That is not in the tariff, no.
And that's an om ssion of the tariff --
W TNESS NELSON: A It's not in the statute
ei t her. | mean, if you |look at the AB 117 and its
provi sions --
Q I'mreally -- I"mjust trying to clarify what

the rule is

A Sur e.

Q I'mnot trying to argue the point.

A No.

Q MWhat I -- | want to illumnate for the

Comm ssi on what the proposal is.

W TNESS CASEY: Yes.

W TNESS NELSON: Ri ght . | understand.

Q The proposal is that an exit fee could be
i mposed on a new nmove under your proposal.

A | think the proposal is that it's up to,
as M. Casey stated earlier, that's up to the CCA once
it's established.

MR. BUCHSBAUM That's all the questions | have,
your Honor. Thank you.

ALJ MALCOLM Thank you, M. Buchsbaum.

M. Montoya.
MR. MONTOYA: Oh. G ve me a second here.
CROSS- EXAM NATI ON

BY MR. MONTOYA:

Q M. Buchsbaum just asked you some questions
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regardi ng automatic enroll ment. And as | understand it,
ri ght now the | anguage provides for automatic

enroll ment -- the | anguage in your tariff provides for
automatic enroll ment even where those custoners have a
special comodity contract. Is that correct?

W TNESS NELSON: A Yes, that's correct.

Q But you indicated, | think, a willingness to
provide -- or possibly change that | anguage. s that a
fair characterization?

A  Well, it's a struggle to change that sort of
| anguage because there's two different parallel tracks
at play here. Obvi ously, the statute, as you can al
read it, says the CCA has to provide for universal
access. So to that extent, universal access would
i nclude customers that may be under a comwpdity-specific
contract with the utility.

And what we've proposed is that it's incumbent
upon the utility or the direct access provider to reach
out to its customer or remnd them of their contractua
obligations despite the fact that that customer, under
uni versal access, should get the notification that says,
You may participate in this service; but if you choose
not to, please opt out.

Q But isn't it a problemif the tariff seens to
indicate that a contract -- | mean, a customer with,
say, a three-year compodity contract if they returned to
bundl ed service from DA would allow a CCA to cone in and

essentially automatically enroll that customer?
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| mean, that's the way the | anguage reads.

Isn't it problematic? | mean --
A | don't believe it's problematic because
the process is universal. It sets up a process where it

says you get two notifications within a 60-day period
and you have two opportunities to opt-out of this
service. Shoul d you fail to do so, you will be
enrol | ed.

W TNESS LONDON: A Then they are going to get two
nmor e.

W TNESS NELSON: A MW th a no-penalty return to
the service they were on.

It's a difficult issue, | admt to you,
because there's a contractual obligation that's
i ndependent from the universal access obligation.

Q Couldn't you simply have | anguage that says if
you're on a comodity contract, then you're not subject
to automatic enroll ment?

A | don't think you could, because wouldn't | be
depriving that customer the opportunity to | ook at the
econom ¢ breach of its contract?

| mean, that custonmer could say, Hey, got a
great rate with the CCA, it's economcally beneficial to
me to breach nmy utility contract and go with them

Q But if you have another rule of the Comm ssion
or a |law that says you have to remain on bundled service
for three years, are you suggesting that can be

breached?
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A No. | "' m suggesting that if -- what we're
speaking of in the initial part of our dialogue is a
utility-specific commodity contract.

If you're now tal king about a switching rule
which requires a three-year m ni mum comm tment for a
direct-access return, and if they fail to opt-out within
the 120-day period, then they will be subject to

what ever the Comm ssion |aws are attendant to that

behavi or .

Q If I could turn you to page 8 | believe of
your proposed tariff. And this is at the end of section
26. You've added two sentences fromthe utility -- or
to the utility's proposed tariff |anguage that
i ndi cat es: However, an internal utility-generated CCASR
wi Il not be required for customers who newly |ocate

within a CCA jurisdiction or who relocate within a
CCS -- excuse me, that's now A, isn't it -- CCA
jurisdiction. Do you see that?

W TNESS L ONDON: A Yes.

Q Now, if the utilities followed the
instructions of that sentence, because there was no
CCASR generated by the utility, as | understand
the system a customer who newly | ocates or relocates
within a CCA jurisdiction will be placed on bundl ed
service. | s that what you intended?

W TNESS NELSON: A | don't think they'd be placed
on any service if a CCAS --

Shoul d there be a CSR in there? Right.
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So if there's no DASR or C-C-A-S-R, CCASR as

you're calling it, then they won't be enrolled in

anyone, | don't think.
Q | can make the representation as to our
internal -- utility's internal process that utilizes a

CCASR to make that switch. And --

A Right.

Q =-- if there's no CCASR from a system
standpoint, the switch won't -- | mean, the switch to
CCA won't occur; they'll stay on bundl ed service?

A | think it depends. If it's an original
enrol l ment, there wouldn't be a CCASR because an
original enroll ment nmeans someone nmoves from Ohio to
California, that original enrollment would be under
what ever the protocol the utility devel ops to put
someone directly into the CCA service.

W TNESS L ONDON: The customer will basically
establish two accounts. It will establish one with the
CCA as a provider and one with the utility for its
transm ssion and distribution service, because, as we've
di scussed, the customer is a customer of both the CCA
and the utility.

Q So you're saying CCASR is not necessary in
your opinion?

W TNESS NELSON: A | think that it's in the
context of the switching rules for new nmove-ins, people
t hat have never taken service from either the CCA or the

utility, whatever the protocol that's devel oped between
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the utility, whatever that switching function is, and
the CCA is what should apply.
Q Well, I"'ma little confused, because
the follow ng sentence in that same section says, These
customers will be enrolled as CCA customers and the
utility will informthe CCA via the CCASR process.
A They don't seemto make sense when read
t ogether, do they?
Q No
A | agree.
W TNESS CASEY: A If | could clarify or attenpt
to clarify.
The concern here was that, as M. Buchsbaum
said, with the 25 percent turnover rate, CCAs could
i ncur considerable annual costs just for new customers
moving in for CCASR service, if you |like, or CCASR fees.
And in attempting to think this proposition

t hrough, it seemed to me in particular, and perhaps to

ot her members of the panel, that, in fact, at the time
of first service, a customer is calling the utility to
say, |'mgoing to take service at such and such a

| ocation, and if they're automatically enrolled in the
CCA, then surely there is a method within the internal
adm ni stration of the utility where the utility does not
have to generate a CCASR for that, they don't have to
generate a CCASR to put them on bundl ed service. So why
shoul d they have to generate a CCASR to put them on CCA?

Now, it does foll ow, however, that there's

PUBLI C UTI LI TIES COW SSI ON, STATE OF CALI FORNI A
SAN FRANCI SCO, CALI FORNI A




© 0O N O o b~ W DN Bk

N N D NN N N NN R B R B R B R R RpR
0o N o o M W N P O O 0o NOo 0o N - O

1651

going to be a method for the utility to comunicate with
t he CCA about this new customer. That's where the CCASR
comes in. It's an attenpt to reduce, if you like,
t he operational costs for the CCA.

Q But you do understand that the utility has an
obligation to that customer com ng in. Its systemis
going to be set up such that that customer gets service

and gets service --

A Of course.

Q -- quickly.

A Of course.

Q And so all you're saying is that the, | guess,
the process has to work with the utility's systemto

make sure that that customer gets service from
the utility or if that customer wants to get service
fromthe CCA, that it's able to do so?

A  No. The customer is automatically enrolled in
t he CCA. Let's be clear about that.

Q Oh, that's right. You were talking with
M. Buchsbaum and they're automatically enroll ed when
they relocate --

A Right.

Q ~-- and they could receive notice at sone

subsequent period that's unknown; correct?

A That's correct, yes. They will receive
notice -- an opt-out notice at some subsequent period
that will obviously be reasonabl e.

Q Obviously. |s there a reasonable provision in
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your tariff --

A There is not--

THE REPORTER: I"m sorry you're going too fast.

MR. MONTOYA: "' m sorry. It's my fault. | had
too much coffee.

THE REPORTER: Would you please reask your
guesti on.

MR. MONTOYA: Q Would you be opposed to inserting
a reasonabl eness provision within the tariff?

W TNESS NEL SON: A Yes.

Q Wiy is that?

A Because we already testified that it's CCA
specific.

Q So in your opinion, it's up to -- it's
entirely within the CCA's discretion to decide when it

gives notice of opt-out?

A To -- in the new service category?

Q Yes.

A Yes.

Q That could be 3 nmonths. That could be a year.

A \When it gives notice?

Q Correct.

A So this person will obviously be attending --
getting service, they'Il be turning on, the kids will be

pl aying PlayStation and then you're suggesting that
there will be six nonths or a year before we get notice
about who's serving?

Q I'mjust asking whether, under the rules, the
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CCA has the discretion to give notice whenever it feels
like it.

A | would have to say yes.

Q Okay. Turning to Section C of your proposed
tariff, | think that's on page 8 still. This is in
section 1. You've changed certain | anguage in the
utility's proposed tariff such that when the utility
receives customer inquiry regarding CCA service, you
stated the utility will provide the customer with
the CCA's contact information instead of tel ephone
nunber as proposed by the utility; is that correct?

W TNESS CASEY: A That's correct.

Q Does contact information mean somet hi ng ot her
than the tel ephone nunmber?

W TNESS BURKE: A It would probably include
tel ephone number and website if it has -- if there's any
ot her additional information.

Q \Why was that change made?

A To allow for the fact there may be nore than
one means to contact the CCA.

Q Turning to page 9 of your proposed tariff.

And | apologize for the little del ay. [''m
trying to avoid questions that were touched upon by
M. Buchsbaum so | ask for your indulgence in that.

Looki ng at page 9 of your proposed tariff
section D.1, and you nmade sone changes to subsections
la, b and c. In particular, you' ve changed

the utility's proposed | anguage in Section la,
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| believe, from stating the standard opt-out service
required to be used by all CCA providers as defined in
section | to utility shall cooperate with the CCA to

i mpl ement its standard opt-out notification
requirements. Is that correct?

W TNESS L ONDON: A Yes.

Q Is that a yes from somebody?

A You're talking about D.1l.a, correct?

Q D.1l.a, correct.

W TNESS NELSON: A Yes, that's correct.

Q That's correct?

A This version is different from your version.

Q But is the difference as | described them?

A You know, | don't have a red-line of both
versions in front of me, but | would assume that
docunents speak for thensel ves.

Q Okay. When you refer to -- 1'Il represent to
you that it's as | described it. And | can get out
the utility tariff.

MR. HUARD: Your Honor, 1'Ill stipulate that
M. Montoya's statement is correct.

MR. MONTOQOYA: Thank you, David.

MR. HUARD: Sur e.

MR. MONTOYA: Q MVWhen you refer to "its" there in
section A, are you referring to the CCA or the utility's
standard opt-out notification requirements?

W TNESS NELSON: A That's a good catch. CCA. ]

That's the actual point. It's the CCAs.
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Q It's the CCAs?

A  Yeah.

Q And what are the CCA standard opt-out
notification requirements?

W TNESS LONDON: A | believe those would be the
ones that are defined in the statute, the two notices
prior to the enroll ment and then the two notices after.
Then there may -- sonme CCAs may choose to embellish on
that, and that's going to be a matter of | ocal
di scretion.

Q Okay. So it's nothing that's within -- it's
not within the tariff. It's somet hing that each CCA
woul d adopt per its discretion?

A There is a section on opt out, and | haven't
reviewed it in the context of the question that you're
asking me; but |I'mgoing to stand by nmy first statenent.

Q Does everyone agree with that on the panel ?

W TNESS NEL SON: A Yes.

W TNESS CASEY: A Are you asking whether the CCAs
wi Il run any kind of process they w sh?

Q No. ' m just asking what are the CCAs --
since you've indicated it should be CCA standard opt- out
notification requirements, |I'mjust asking what are the
standard opt-out notification requirements.

And Ms. London --

W TNESS LONDON: A Those are defined in Section |

of this tariff. If you -- there's a whole section

called CCA Custonmer Opt-Out Processes.
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Q And it's in Section |7?

A Yes.

Q Then | can ask you why -- why did you delete
the utility's |language that said a standard opt-out
service required be used by all CCA providers as defined
in Section |?

W TNESS NELSON: A Because it won't apply in the
context of initial nmove-ins. For a mass enrol |l ment
service opt-out program the statute is very clear.

For secondary enroll ments where customers
either move in or transfer service within the
jurisdiction, the opt-out notification for that type of
service is not clear. And as we have suggested on the
panel , that's something that's going to be devel oped by
the CCA in its discretion.

Q I'"'mnot sure | understand that answer in
response to ny question since | think the -- if you | ook
at D.1.a, it just says:

| n accordance with Comm ssion

Deci sion, [the process deci sion,

bl ank, bl ank bl ank] the processes

set forth bel ow descri be basic

services provided by the Utility

to devel op, inplement and support

a CCA service.

And then a. is -- a. would have been:

A standard opt-out service

required be used by all CCA
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providers as defined in Section I.

And you are saying that |anguage will not --
is not acceptable, will not work, because of the
reasons -- for the reasons you explained; is that --

A | s your new question that, if | understand it

correctly, that Section | won't work?

Q Well, you changed -- you've changed the
utility's |language, and |I'm just trying to understand
why you changed the utility's |anguage since, as |
understand Ms. London's response, the utility's | anguage
wor ked perfectly. It was understandabl e. It referred
to Section | and --

W TNESS LONDON: A | haven't testified as to
whet her or not we made changes between your Section |
and our Section I|.

| just am looking in our tariff. There is a

Section | that defines opt-out notices.

Upon further review -- because when | answered
you before, | told you that | hadn't reviewed that
section in the context of your question -- our Section |

does appear to be geared primarily towards the initial
mass enroll ment that will occur. And as M. Nelson just
testified, we do have a different situation when it's a
new customer moving in and establishing service.

So | think that the | anguage that's in
Section D.1.a. provides the CCA with the flexibility it
needs to accomodate both the initial mass enroll ment

and a new customer establishing service for the first
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time within the CCA jurisdiction.

Q Turning to Section E.1. of your proposed
tariff, it's on page 10. And there you've made sonme
changes, | believe, to the section on specialized
service requests; is that correct?

A Yes.

Q And it looks |ike you've added | anguage in
second section -- second sentence, excuse me, in E.1
now to state:

Speci alized Services include any
requests for services that do not
conformto [utility]'s basic CCA
services and processes in

Section D or are all or part of
any basic services provided to

ot her commodity service providers.

t he

And you' ve added the "or are all or part of

any basic services provided to any other commodity
service providers"; is that correct?

W TNESS NELSON: A Once again, we don't have

bot h

documents, but if that's as you state it, then we agree.

W TNESS LONDON: A | do have the utility tari

ff

here, and we did add that |ast phrase that M. Montoya

just read.

Q Thank you, Ms. London.

VWhat does that mean, that -- what does that

"or are all or part of" and continuing the phrase?

just trying to understand what that means.

[''m
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A Sean, do you have any insight on that?

W TNESS NELSON: A That means the CCA would I|ike
to experience the sane |evel of services that you
provide to other participants in the marketplace you
provide commodity service.

Q Are there any specific services you're
referring to?

A Not at this time.

Q Under your Section |1.3. -- it's page 13 of ny
copy -- | believe you' ve changed the utility's proposed
| anguage again. And that section now says that if a
customer notification is mailed to the customer but is
returned by the postal service as undelivered, the
notification shall still be deemed effective and the
customer would still be automatically enrolled in CCA
service; is that a fair characterization?

Did someone say "yes"?

A Yes.

W TNESS BURKE: A You overreached just a bit. I
think it's fair to say that a customer should be deemed
to have received that notice.

Q Okay. So you woul d consider the custoner to
be informed of its right to opt out even if notices were
returned unopened per that |anguage?

W TNESS NELSON: A Yes. The notices are mail ed
to the utility rolls, whatever address you have for the
customer where you mail the bills and you send themthe

mai | that we asked you to send them under statute; and,
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yes.

Q Section L.3., starting at page 16, you are
proposing different switching rules for CCA custoners
than currently apply to DA customers; is that correct?

A If you'd like to tell us what the DA switching
rul es are. | have a hard time answering that question
in the context you have presented it.

Q Well, you are proposing that a CCA customer
that switches to bundl ed service should be commtted to
bundl ed portfolio service for one year rather than three
years that applies to DA.

W TNESS CASEY: A That's correct.

W TNESS NELSON: A That's correct.

Q And you are proposing this notw thstanding the
| anguage in AB 117 that indicates custonmers that return
to electrical corporation for procurement services shal
be subject to the same terns and conditions as are
applicable to other returning direct access custonmers;
is that correct?

W TNESS CASEY: A That's correct. And | think --
| think that phrase in AB 117 conti nues and says
something to the effect of "as determ ned by the
Comm ssion."

Q Okay. The |aw speaks for itself.
under st and.

Not hi ng further, your Honor.
Thank you, by the way.
ALJ MALCOLM: M. Szymanski .
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MS. SZYMANSKI : Thank you, your Honor.

May we go off the record for just a moment,

pl ease?

ALJ MALCOLM  Off the record.

(Off the record)
ALJ MALCOLM  Back on the record.
MR. SZYMANSKI: Thank you, your Honor.
CROSS- EXAM NATI ON

BY MR. SZYMANSKI :

Q Good nmorning, panel. | ' m Paul Szymanski on
behal f of SDG&E.

W TNESS NELSON: A Good morning, M. Szymanski .

Q And I'd like to move through several
provisions of the tariff, and |I will be referring
intermttently to the CCAs' proposed version as well as
the utilities' proposed version. W're |ooking at
di fferences between those two versions in selected
areas, and |'ll be as clear as | can about the
provi sions.

Rat her than using the paginations, which would
possi bly be different between the versions, |I'mgoing to
refer to section nunmbers wherever | can.

The first question | have for you is
associ ated with Section E.1.i.

W TNESS LONDON: A OQur tariff doesn't have a
Section E.1.i., M. Szymanski.
W TNESS BURKE: A That could be your problem

Q |I|I'"maware of that.
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Let me tell you that in the utility version we
had an E.1.i. that dealt with phase-in. And as we
understand it at the utilities, the CCA version doesn't

have that version dealing with phase-in.

So given that your version doesn't have that
provision, | have a couple of questions.

The first is: What is the greatest amount of
time that a CCA could phase in its program?

W TNESS LONDON: A | don't believe there's been
any limt placed on the anmount of time over which phase-
in can occur.

Q So is it your position that it could be
indefinite?

A Well, I think that the word "phase-in" assunes
that there is an end point. W haven't defined what the
end point will be, but | think "phase-in" speaks for
itself. It's something that happens over time, and then
it's in. You're phasing it in.

W TNESS BURKE: A | think if you | ook at the
Phase 1 decision, | mean the whole notion of phase-in
was i ntroduced in the context of not wanting to inpose
uneconom c¢ conditions on a program at the outset.

| f by phasing certain classes of custoners one
can kind of sequence the revenues and thereby
generate -- generate better overall economes for the
program and in that regard, | would think that the
i mpl ement ati on plan would be the process by which each

jurisdiction would evaluate which custonmers -- if it's
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going to do a phase-in at all, which customers it would
phase in first and second, and so on, and the time
required based on some cal culation that, hopefully,
woul d be clearly specified in the inmplementation plan

t hat substanti ates why the subsequent phasi ng of
customers is occurring when it's occurring.

Q But, as | understand it, none of you is
prepared today to state a limtation on how | ong
phase-in could take?

W TNESS L ONDON: A No.

W TNESS NEL SON: A No.

Q Okay. During what point in a phase-in that
could potentially be indefinite or |lengthy, let's just
say, more than a few years, maybe nmore than a year, at
what point would customer -- residential customer
service be phased in?

A That's within the purview and di scretion of
the CCA who is attenmpting to adopt the phase-in.

W TNESS LONDON: A The statute is clear that all
residential customers nust be offered service. And |
don't believe that the statute addresses whether there
is a phase-in scheme for residential customers, but it
is clear that they nust be offered service.

Q Well, if you have, say, an open-ended phase-in
proposal in your inplementation plan, could you perhaps
t hen have residential phase-in also at an indefinite
period of time within that phase-in period of time?

W TNESS NELSON: A Yes, that could happen.
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Q All right. | would like to move on right now
to another provision that | believe is in the utility's
version but not the CCAs' proposed version.

And by the way, | understand both versions are
proposed, so | don't mean any suggestion that one is
adopted and the other one isn't.

Section T, dealing with involuntary service
term nation.

|f you folks could just give me a signal or an
eye contact that let's nme know when you --

W TNESS LONDON: A We do have a section that's
entitled "Involuntary Service Changes."

Q Okay. Gr eat .

There are provisions in -- there are
provisions in the utility's proposed version that deals
with service changes. And it says that service of
electricity from a CCA provider may be changed
involuntarily under the followi ng circumstances, and
there are several circumstances enunerated after that
section.

And the CCA proposed version of the tariff
woul d delete this general area of the tariff.

So nmy question to you is: Shoul d the CCA be
all owed to continue to serve customers if, for exanple,
the Comm ssion determnes that it has the authority to
decertify customers -- decertify a CCA and then takes an
action to decertify the CCA?

W TNESS NELSON: A | don't understand your

PUBLI C UTI LI TIES COW SSI ON, STATE OF CALI FORNI A
SAN FRANCI SCO, CALI FORNI A




© 0O N O o b~ W DN Bk

N N D NN N N NN R B R B R B R R RpR
0o N o o M W N P O O 0o NOo 0o N - O

1665

gquesti on.

Q Okay. One of the circunstances enunerated
under Section T.1. is Provision A. And do you happen to
have again the utility version in front of you?

A No, sir.

Q Okay. That's the issue.

Section A says: The CCA provider has been
decertified by the Conmm ssion, has Comm ssion
regi stration revoked or suspended or receives a
Comm ssion order that otherw se prohibits a CCA provider
from serving as a CCA provider.

That's an exanmple of a circunstance that the
utilities believe would warrant or could warrant an
i nvoluntary service change.

Now we understand that the issue of
certification or what that involves and the issue of
decertification also is an open issue right now in this
proceedi ng. But let's assume for the sake of this
guestion that the Comm ssion determ nes that it has some
authority to decertify or to deregister, if you will, a
CCA provider.

Would it be appropriate for the Comm ssion to
allow this provision to remain in the tariff?

A Assum ng the Comm ssion has the power you've
stated in your question, then it would be appropriate
for the Comm ssion to conply with its power.

Q Wuld it be appropriate to have this provision

in the tariff to let parties and customers know the
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circumstances under which there can be an involuntary
service change?

A No.

Q Okay. Coul d you el aborate on your
reasoni ng - -

A Yes, sir.

Q -- please?

A If the tariff were to elaborate on all of the
Comm ssion powers, it would be a substantially |engthy
document . If the Comm ssion retains the power, as
stated in your question, it's a power that's incunbent
upon the Comm ssion to exercise in its discretion.

It's not necessary to refer to it in such a

docunent that's a working document between a CCA and a
utility.

Q Is this document only a working document
bet ween the CCA and the utility?

A That's my understanding of the usage in common
parlance in -- the tariff is an open-ended contract
bet ween the utility and whoever is on the other end of
the tariff. In this instance, it's our understanding --
and correct me if I"'mwong -- that this document is
meant to be an understandi ng between how the utility
will interact with the CCA.

Q And it's only that, is nmy question to you.
It's no nore than that?

A It's hard to say. | mean it could be used for

any number of other things.
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W TNESS LONDON: A | mean the document is approved
by the Comm ssion, as all your tariffs are approved by
t he Conm ssi on. But as a matter of policy, we believe
that the tariff is between the utility and its custonmer.
Your custonmer is the CCA.

Q Okay. Thank you.

l'd like to now switch to another topic.

lt's in, | believe, both versions of our
proposed tariffs at Section B. 2. a.

| take it that you guys are okay; you are
ready to go?

W TNESS CASEY: A Yes.

W TNESS L ONDON: A Yeah.

Q Okay. There, of course, has been a | ot of
di scussion and testinmony about cooperation. And ny
guestion to you with regard to cooperation is two-fold:

Shoul dn't the obligation of cooperation be
reci procal in all regards?

A That's your first question?

Q That's my first question.

A Well, there is -- | mean as a general rule,
like, I have kids who are in nursery school. | try to
teach themthat it's nice to cooperate and play well
with others. And |I'm not trying to make |ight of your
guestion, but as a general rule, | think that
cooperation is a good thing.

| also think -- | also know that the statute

is very specific, and I'"'m |l ooking for the place in the
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code and | can't find it right quickly -- that there is
| anguage in the code that tal ks about the utility shal
cooperate and do everything they can to make CCA happen.

Q So your answer is "yes" because of cooperation

is a good thing, or is it -- is your answer "no" because
the statute says as you -- what you claimit says?

A MW answer is that the reason -- | think your
guestion, M. Szymanski, is why did we say utilities

shal |l discharge its responsibility under this rule in a
cooperative, fair and nondiscrim natory manner.

Q No. My question -- if | may interrupt -- is:
Do you believe the obligation to be cooperative is
100 percent identical in both directions, utility to CCA
and CCA to utility?

A | guess | would have to say | do not believe
that it is because the statute provides specific
direction to the utility to be cooperative.

And | think that the CCA has huge incentive to
be cooperative with the utility because it wants its
program to succeed and the program cannot succeed unl ess
the CCA is able to work with the utility. That's very
clear from everything that's gone on here.

Q But your testinony here is that there is no
obligation on the CCA to be cooperative?

A Yes, correct.

Q Okay. Can you explain what types of
cooperation you can expect fromthe utility towards the

CCA under your proposal that the CCA would not be able
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to expect as an obligation fromthe CCA to the utility?

W TNESS NELSON: A Could you be nore specific?

Q No. | think that | amtrying to explain
the -- we are trying to understand your proposal about
cooperation, and |I'm asking in what regards nmust the
utility be cooperative towards the CCA where the CCA
need not be cooperative towards the utility.

A Okay. The first part of your question where
the utility should be cooperative with the CCA, as
Ms. London refers to, is enumerated in the statute.

Secondarily, to answer your second part of

your question, the statute does not speak to the CCA
cooperation in that regard.

W TNESS LONDON: A Are you | ooking for exanples
M. Szymanski; is that --

Q Yes, nmy first question had to do with specific
exanpl es where the utility may need to be cooperative to

t he CCA under your interpretation of the term

"cooperative" -- "cooperation" and where the CCA need
not be cooperative vis-a-vis the utility.
ALJ MALCOLM "' m having a hard time with this.

Let's go off the record.
(Off the record)
ALJ MALCOLM  Back on the record.
M. Szymanski .
MR. SZYMANSKI: Thank you.
Q To conclude this, | have one final question.

In the next area of the proposed tariff, | think on each
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version, under B, No. 3, there's a section entitled
"General Obligations of Community Choice Aggregators”;
do you see that section?

Your version of the tariff contains no
references to cooperation with regards to what the CCAs
must do; iIs that correct?

W TNESS NELSON: A No. It has a six-page
provision that requires several |evels of cooperation.
It has no identical provision to Section 2.a., as you
suggest .

W TNESS LONDON: A | would add, M. Szymanski,
that the first section under there, 3.a., Timeliness and

Due Diligence, neeting obligations and deadli nes,

sounds -- if you wanted to find other words for
"cooperation," it sounds pretty -- pretty close, you
know. ]

| would accept that definition from ny
chil dren.

Q Wuld you accept that definition fromthe

utilities, then?
A The utilities have a statutory obligation to
fully cooperate. | didn't write that into the | anguage.
Q Let's nmove on. | would like to refer you to a

provision that was added in the CCA proposed version in
Section B.2.f. The section is entitled Other Services
Funded by Bundl ed Rates.

The question | have for you with regards to

this provision is don't bundled rates include both
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commodity and transm ssion and distribution conponents?

W TNESS NELSON: A Bundl ed rates include those
two things, yes, they do.

Q So wouldn't your provision dictate that CCA
customers would receive services that are funded through
commodity rates which they do not pay for?

A No. Your bundle rates also include CTC
charges, PCG funds, nucl ear decomm ssioning funds.

Q The way you have written this provision,
however, it includes commodity rates as well, right?

A | agree with you, bundled rates include a
nunmber of things.

Q Do you see any concern here with the way that
the provision is witten that it would suggest that CCA
customers would be receiving services that are funded
t hrough commodity rates which they do not pay for?

A  No. As an example, if the utility offers a
program where it will come to my house and pick up ny 25
year old refrigerator out of nmy garage because it no
| onger wants me to have that unit and then I will get a
new credit to buy a new energy efficient refrigerator,
the credit | get comes out of some certain allocation of
fundi ng.

The people that you pay to come to ny house
and pick up that refrigerator get a salary, they get
some nmoney from you somehow. If that is a service you
offer to your customers, all we are asking for is we

have access to that same service when those services are
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bei ng paid for out of rates.

Q Let's nove on to a section a little bit
further down, the scheduling coordinator section. There
was much di scussion already on the record, and | don't
intend to revisit that entire discussion. But ny
guestion to you, panel, is this: Are you aware that the
direct access tariffs from each of the three utilities
t hat have been approved by the Comm ssion have a
provision in those tariffs dealing with very simlar, if
not the sanme, text?

A No, | am not aware of any specific provision.
| f you have a reference, we would be sure to review it
and respond to that question.

Q |Is that the same answer that each of you would
have?

| assune if one person answers al one the other
three are in agreenment.

W TNESS BURKE: A We will disagree if we
di sagr ee.

Q If you are in disagreement you will let me
know?

A Absolutely.

Q That's fine.

A And none of us have that tariff in front of
us, the direct access tariff that you made reference to.

Q Are any of you aware of any problenms that have
been visited on any customer or any ESP or utility or

anybody else by virtue of the fact that the direct
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access tariffs have had, as | represent to you, a
schedul i ng coordi nator set of issues or concerns or
obligations stated in that tariff provision?

W TNESS NELSON: A | am not sure | could even

begin to answer that question.

W TNESS LONDON: A The way | -- when | hear that
gquestion, what | am hearing you say is there were --

Q If you have a question with my question, then
just ask it and I will be happy to give it to you.

A Can you clarify -- 1 think we will ask you to

clarify your question.
Q | am happy to do that.
We will nove on. Thank you.
Section B.5.
W TNESS NELSON: A B as in boy?
Q Yes. This is a section entitled
Responsi bility for Electric Purchases.
| noted that in the CCAs' proposed version of
the tariff you added the words "required by |aw" at the
end. The full sentence maybe | should read for the
pur pose of making the record conplete is, as |
understand the text as you would have it:
CCAs have exclusive responsibility
for obtaining or providing the
el ectric power needs, including
ancillary services of their CCA
customers, and to deliver such

power to the necessary grid
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| ocation required to serve

el ectric power needs of those

customers as required by | aw.

Do you see that text there?

A Yes, sir.

W TNESS L ONDON: A | think it says "to" those
customers. You said "for."

Q Thank you. "As required by law,"™ | am | ooking
at those |last three words, "as required by |aw. "

Do you mean when you refer to the |law there
any other Comm ssion decision or regulatory obligations
such as those that mght flow from the | SO?

W TNESS NEL SON: A O FERC.

Q So all those are what are inplied by the term
"required by |aw"'?

A As they may change fromtime to tine.

Q In Section B.8 |I have a question for you
dealing with | oad aggregation for procuring electric
power .

Coul d one of you please read actually the | ast
sentence of that provision.

W TNESS BURKE: A | will be happy to do that.

The right of customers to

physically aggregate by conbining

mul tiple accounts into a single

account or other account

delineation as permtted under any

applicable CCA rates and rules is
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not restricted by this section.

Q Could you please explain to me what a
delineation is or an account delineation.

W TNESS NELSON: A The meter classifications,

t hat you have differentiation by meter type and
cust omer .

In this particular instance you may have
street lighting account that is on a piece of property
that is |ocated behind several different types of neters
and on multi-use plot of I|and. For instance, if the
| andowner wanted to aggregate all those neters up to a
master meter, contract with the utility for an
installation of that master meter and have it billed
t hrough the master meter through WDAT, then all those
different meters could be aggregated under one | arger
met er .

Q Are you referring to the utility's account
delineation, or a CCA's account delineation?

A | think it would necessarily have to be both
in order for the CCA SR to be submtted for a meter
switch out or transfer, there would have to be a proper
accounting between your | anguage and the CCA's | anguage
for what they call a customer or the type of custonmer it
isS.

Q Later on in the sentence your text adds the
terms "any applicable CCA rates and rules.”

What do you mean exactly by any applicable CCA

rates?
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W TNESS BURKE: A An exanpl e of that could be
CCA comodity rates. We are talking about utility
having its own T&D rates and the CCA having its own
commdity rates. And the CCA may decide that for the
purpose of allocating compodity costs anmong a variety of
accounts or anmong a number of accounts and an even
greater number of meters for a single custonmer, they may
treat that particular customer as a single account or
there may be other special provisions, particularly if
they regard on site generation that is enployed by that
particul ar customer and how that customer is credited
for the value of that on-site generation that they may
sell back to the CCA.

So we are basically trying to say that the CCA
is going to exercise whatever discretion it feels is
necessary to appropriately charge and price and account
for the sale of the comodity portion of this service to
this customer. And those rules and rates may not
perfectly comport with existing T& rules and rates and
certainly may not conmport with your existing bundled
rules and rates.

Q Thank you.

Let's move on to Section B. 26. Excuse me.
am going to edit that out due to sonebody else's
gquesti on.

Let me revise nmy reference here to
Section E. 1, please. It is an area dealing in Section E

with CCA specialized service requests.
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| would like to refer you specifically to
Section E. 1. a.

This is some text that was in the utility
version of the tariff but it was stricken from that
version. So it wouldn't appear in at |east sone
versions of the CCAs' proposed version.

Do you have text before you that says a CCA
provider interested in submtting a request for
specialized services shall be responsible for funding an
anal ysis of the inpacts to utility normal operations and
a study to determ ne the estimate of costs for which the
CCA provider shall be responsible to pay? Do you see
t hat text?

W TNESS CASEY: A Yes.

Q Do you understand that these specialized
service requests could enconpass a w de range of
requests big and small ?

W TNESS BURKE: A Yes.

Q And who will pay for this cost if not the CCA?

W TNESS NELSON: A This tariff provision
presumes that the cost would be associated with whatever

the specialized services agreement between the CCA and

the utility end up becom ng.
Q I'msorry, sir. | didn't hear your answer.
A | apol ogi ze. In the Section E.1l.a reference

t hat you read, you pointed out there is some | anguage
t hat has been rempoved as between the utility version and

t he CCA version. The CCA version as it reads, and

PUBLI C UTI LI TIES COW SSI ON, STATE OF CALI FORNI A
SAN FRANCI SCO, CALI FORNI A




© 0O N O o b~ W DN Bk

N N D NN N N NN R B R B R B R R RpR
0o N o o M W N P O O 0o NOo 0o N - O

1678

quot e:

E.1l.a: A CCA requesting

speci alized services shall be

responsi bl e for executing a

specialized services agreenment

bet ween the CCA and the utility.

We presunme that that agreenent

wi Il have some cost attributes and that will be

negoti ated between the parties.

Q Do you understand that a specialized service
request could require, for exanple, prelimnary work
that is requested of the utility and that once we
provide sonme information to the CCA as requested, the
CCA may determ ne that it doesn't want to pursue
somet hi ng?

So the question we would have is would under
your provision the utility be paid for any work that the
utility does for the CCA even if it doesn't culmnate in
the CCA actually using that work?

A No. For instance, if you go to Best Buy and
you want to buy a TV and you talk to the Best Buy
sal esperson about buying a TV but you ultimately decide
not to buy the TV, you don't have to pay the sal esperson
for his tinme.

Li kewi se, if they want to negotiate with you
for a specialized service and they ultimately don't
purchase that service, then it is a |ost opportunity.

Q But what would happen if, for exanmple, you
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asked the utility to perform some specialized service
that involved nmodifying its billing systems or doing
comput er work, systenms changes to acconmodate a
particul ar request that you fol ks m ght have of us? W
give you the analysis. W give you the information or
we set up systenms to do the work. But then you don't
actually inplement that work in your own program Do
you still believe that the utility should not be paid
for that work? It is done at the request of the CCA.

A As | stated, | believe it is a |ost
opportunity.

| also believe that the utility has the right
to say, geez, you know, that is going to take a | ot of
work for us to try to figure out how to do that for you
and we don't feel |ike doing that w thout you comng to
some agreenent with what you are going to pay us for
doing the work. That is all part of the negotiation
that is going to go into the agreement that | am
presum ng you will make with the customer requesting
this specialized service.

W TNESS BURKE: A Let me clarify that, too.

The way your tariff is witten, M. Szymanski,
it kind of inmplies that we got paid to show up to the
first meeting. And | don't think that's the inplication
t hat any of us intended to have in the tariff.

It's been ny experience in working with other
clients, Disney is a great exanmple, | worked with them

on trying to underground transm ssion |ines across their
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parking lot for what is now the California Adventure.
There was a lot of this back and forth where there were
meetings and then ultimately feasibility study, but
prior to the conduct of the feasibility study the
meetings thensel ves addressed the fact that there would
be consi derable cost incurred by the Edison Conpany.

And Disney in that instance decided, yes, we wll pay
for it, and they did. In fact, they went around the
bush several times over a ten-year period and there were
several false starts, which Disney did pay for.

So obviously a lack of any reference to what
you find objectionable, a blanket reference to it where,
as | said earlier, we would have to pay you for showi ng
up, we will be obligated for the first meeting, is
somet hing we find objectionable. And if we can capture
somet hi ng that acknow edges that there -- there may be
some things that do ultimtely cul mnate in considerable
cost being borne by the utility, and those costs should
legitimately be paid by the CCA.

By the same token, a CCA may make a request
that ultimately ends up in creating a service
i mprovenment : For example, if we do make a request about
woul d you pl ease nodify your billing systemto do X, and
you di scover that is not too bad of an idea, | think we
will do that systemw de, and as a result the utility and
t he bundl ed ratepayers benefit fromthis suggestion and
from the request that CCA has made, too.

It would be nice if we can just recognize that
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suppliers and customers need to talk and that the cost
of entering the roomisn't to pay the bill for show ng
up at the nmeeting. A legitimate topic of discussion
ought to be the work that is being proposed and who pays
for the work.

Q Let's nmove on to Section F.2, please. Pl ease
| et me know when you're ready.

My question to you, Panel, is what is the
basis for this new | anguage given the statutory
requirement? Statutory requirement is Section 366.2.c.a
t hat says that the Comm ssion shall designate the
earliest possible effective date for the inplementation
of a CCA program

W TNESS NELSON: A What new | anguage are you
referring to?

Q It is in your version at Section F.2. Do you
have that before you, sir?

A Yes, | do.

Q That is the |language I'mreferring to.

A The entire Section F.2?

Q Yes. | see that it consists of, | believe,
one sentence.

A A rather long sentence.

Q Right.

A Yes.

Q So can you explain to nme what the reason was
for changi ng what the utility had?

A It was to allow sone flexibility to cooperate
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with the utility to try to pick a date that is going to

wor k for everyone.

Q So as | understand it, your provision would

allow the parties to work out a date that is in fact
earlier than the earliest date specified by the

Comm ssion, am | correct?

A | believe the | anguage refers to in the latter

part of that very |long sentence "whichever is later."
believe the intent of your question is to ask whether

not this provision is designed to violate the |aw, as

you have correctly pointed out, which says no sooner

or

than the date. And | can assure you it was not intended

to all ow anyone to violate that provision.

Q Well, the statute says that the Comm ssion

shal |l designate the earliest possible effective date for

the i mpl ementation of the CCA program But as | read

your revision to what the utilities had, it would

suggest to ne that there's some date earlier than that

earliest date that the Comm ssion designates that the

CCA and the utility could agree to. Am 1| reading that

provision the way -- am | reading that provision
correctly?

A | couldn't say because obviously we are

di sagreeing on the way it is being read. So there is

some anbiguity, as reasonable m nds can differ. But
can assure you the intent as you suggested is not to
allow the CCA to begin service before the Comm ssion

aut horized the inplementation date service to begin.

has
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Q Okay. MWMhat is it that you are intending,
t hen?

A | think I have stated what | believe to be the
intention, which is to allow the parties to cooperate.

Q Can we agree, then, through cooperation to a
date earlier than the earliest date that the Comm ssion
designates for the inmplementation of a CCA program?

A  We could, but it would be against the | aw.

Q Well, I can assure you that SDG&E won't do it.

A W will all be glad for that.

Q Can your provision be read for the CCA and the
utility to agree to a date later than the earliest
possi ble -- than the Comm ssion's designation of the
earliest possible effective date for the inplementation
of the CCA progran?

A Right. Can it be clarified to nmake that nore

clear since an ambiguity does exist? | agree, it could
be.

Q Let's nmove on to section -- | just have a
couple more here -- Section E.3, please.

W TNESS L ONDON: A E. 3?

MR. HUARD: Counsel, what is the reference?

MR. SZYMANSKI : Could we go off the record a
second.

ALJ MALCOLM  Off the record.

(Off the record)
ALJ MALCOLM Back on the record.
MR. SZYMANSKI: Q "' msorry for the incorrect
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reference. MWhat | was referring to was F.3, F.d.3. [''m
sorry. The pagination -- | agree with M. Buchsbaum on
everything he has said about tariff designations and
statutory designations. It is F.3, small D, in parens
3, F.3.d(3).

Do you see the new | anguage that the CCA group
Is proposing that says that EDI testing shall be
avai l abl e at no charge to the CCA at any tinme upon 15
days written notice? ]

W TNESS NELSON: A Yes, | see that.

Do you guys see that?

W TNESS L ONDON: See it.

W TNESS BURKE: MM hmm.

Q Do you understand that this EDI testing is an
incremental activity for the utility associated with
t he CCA program?

W TNESS NELSON: A | have no understandi ng about
whet her or not it is an incremental activity for you.

Q Assumng that EDI testing is an incremental
activity, would you still believe that that activity
shoul d be provided to the CCA at no charge?

A Yes, | believe you should provide it at no
char ge.

MR. SZYMANSKI : Okay. Thank you.

Let's nmove on to the |last area of ny
guesti oni ng. It's section I, |like India, 5.
Panel, on further review, we think that we've

al ready addressed this el sewhere. So that concludes ny
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cross-exam nation. Thank you very nmuch.
W TNESS NELSON: Thank you.
MR. SZYMANSKI : Thank you, your Honor.
ALJ MALCOLM Thank you, M. Szymanski .
W TNESS CASEY: Thank you.
ALJ MALCOLM Is there any redirect?
MR. HUARD: Your Honor, we could take a break at

this point, and I'll talk to the panel and make that
determ nati on when we get back. | think we have very
[imted.

ALJ MALCOLM Okay. We will be in recess until

10: 50.
(Recess taken)

ALJ MALCOLM Be back on the record.

M. Huard, do you have any redirect of
t he panel ?

MR. HUARD: Yes. Thank you, your Honor. | have
guestions on two different particular tariff sections
t hat were inquired about by the utility
Cross-exam nation.

REDI RECT EXAM NATI ON
BY MR. SZYMANSKI :

Q Panel, could I ask you to turn to Section E
like in Edward, 1. | believe that's on page 10 of
t he CCA proposed tariff. Do you have that reference?

W TNESS CASEY: A Yes.

W TNESS L ONDON: A Yes.

Q Do you recall you were asked about in
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the preanble there is a phrase, "or are all or part of
any basic services provided to other commodity service
providers"? Do you recall being questioned on that
phrase?

W TNESS CASEY: A Yes.

Q Could you at this time clarify what is
i ntended by that phrase?

A Yes. There should be the insertion of
the word "not," n-o-t, "not" before the word "all." And
that's on line 4 of that preanble.

So the section -- that phrase should now read

"or are not all or part of any basic services," and so
on.

ALJ MALCOLM Can we -- can you repeat that?
| thought you were tal king about Section F. 1.

MR. HUARD: No, your Honor. E. 1.

W TNESS CASEY: Section E. 1, your Honor.

ALJ MALCOLM OCkay. Can you repeat that again,
M. Casey.

W TNESS CASEY: Yes. There should be an insertion
of the word "not" before the word "all" on line 4 of
t hat preanbl e under E. 1.

MR. MONTOYA: Onh. Not. That nmakes sense.

ALJ MALCOLM | don't see it.

MR. HUARD: Your Honor, can | approach the bench
and 1'll point.

ALJ MALCOLM Yeah. Let's go off the record.

(Off the record)
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ALJ MALCOLM

Back on the record.

MR. HUARD: Q The second section would be section
F. 2. It appears on the same page of M. Casey's
conmbi ned utility/ CCA proposed tariff. There was

gquestions -- do you remenber being questioned by

M. Szymanski about whether or not the phrase "unless a

different mutually agreed upon date is established by
t he CCA"?

W TNESS L ONDON: A Yes.

W TNESS CASEY: A Yes.

Q Do you have a change that you would propose

for Section F.2 to clarify?

A  Yes. In F.2, on line 4, the phrase "whichever
is later"” should be deleted fromthat line. There
should be a -- on the following line after the word

"utility," there should be a conmma, and then "whichever
is later"” should be inserted on that line with a period.

MR. MONTOYA: One nore time, please, if you don't
m nd.

W TNESS L ONDON: If I mght, you're noving --

W TNESS CASEY: Sure.

W TNESS LONDON: -- "whichever is later"” from
where it is currently to the end of the phrase.

W TNESS CASEY: To the end of the phrase, exactly.
End of the sentence.

MR. MONTOYA: Ri ght after utility?

W TNESS CASEY: MM hmm.

MR. MONTOYA: That's easi er.
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W TNESS CASEY: So hopefully that will clarify
the intent of F. 2.
MR. HUARD: Your Honor, that's all the redirect

| have.
ALJ MALCOLM |s there any recross?
(No response)
ALJ MALCOLM Thank you.
Let's go off the record.
(Off the record)
ALJ MALCOLM We'l |

We will

be back on the record.
have the testinony first of

M. Nelson, then M. Burke, then Ms. M ddel burg, and

then Ms. London.

M. Buchsbaum did you want to start?
(No response)

ALJ MALCOLM M. Buchsbaum did you want to

start?

MR. BUCHSBAUM | was going to defer to

M. Montoya, because | don't even have the pages open.
MR. MONTOYA: |'d I ove to help you, but 1've got
no questions for M. Nelson.
ALJ MALCOLM Ckay. M. Szymanski ?

MR. SZYMANSKI :
MR. MONTOQOYA: Back to you.
ALJ MALCOLM Of f
(Of f
ALJ MALCOLM
M. Montoya,

No questions, your Honor.
the record.

the record)

Back on the record.

you may present Edison's | ast
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wi t ness.

MR. MONTOYA: Did you want to swear her in?

ALJ MALCOLM I will.

Ms. M ddel burg, will you stand and raise your
ri ght hand.
SUZANNE M DDELBURG, called as a

thness bK Southgrn Cal i for nita tEId:c;sog as

foI any aving been sworn, tes e

ALJ MALCOLM Thank you.

DI RECT EXAM NATI ON
BY MR. MONTOYA:

Q Good nmorning, M. M ddel burg.

A Good norning.

Q Are you sponsoring portions of the joint
testinmony in this proceeding that have been marked as
Exhi bits 1A, which is the opening, 2A, reply, and 3A
rebuttal ?

A Yes, | am

Q And what portions are you sponsoring?

A Sections F which is the inplenmentation plan
and consunmer protection.

Q And were those sections prepared by you or
under your direction?

A Yes, they were.

Q And to the extent those portions include
factual statements, are those statements true and
correct to the best of your know edge?

A Yes, they are.
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Q And to the extent your testimony includes
opi nions, do those opinions reflect your best judgnment?

A Yes, they do.

Q Do you have any corrections to make?

A No, | do not.

Q Do you adopt those sections of the joint
utilities' testimony as your sworn testinmony today?

A Yes, | do.

MR. MONTOYA: Your Honor, the witness is avail able
for cross-exam nation.

ALJ MALCOLM Ckay. M. Fenn?

(No response)

ALJ MALCOLM M. Cono.

MR. COMO: | prefer M. Huard go first, your
Honor .

ALJ MALCOLM Okay. M. Huard.

MR. HUARD: Today seens to be the day to pass
t he buck.

Thank you, your Honor.
CROSS- EXAM NATI ON
BY MR. HUARD:

Q M. M ddel burg.

A Good norning.

Q W nanme is David Huard and |I'm appearing on
behal f of the Local Governnment Comm ssion, County of Los
Angel es and City of Chula Vista. Hope you're feeling
better.

A Thank you. And thank you for accommodati ng ny
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schedul e. | appreciate it.
Q No problem | have just a few questions that
l'd like to ask you, if | could.
First, I'd like to ask you about your

background, for a second. My reading of your background
is you're a long-tinme enployee of Southern California
Edi son; is that correct?

That's correct.

And you're not an attorney?

> O >

Not .

Q So that your sworn testinony here is your
personal opinion on policy and is not intended to render
a |l egal opinion?

A That's correct.

Q Have you ever been elected to a city council
or a county board of supervisors?

A No, | have not.

Q Have you ever been enployed by a munici pal
utility or any city or county as a full-time enmployee?

A No, | have not.

Q Are you famliar with the Brown Act?

A  Famliar wth. ' m aware of it.

MR. HUARD: Ckay. Your Honor, at this time, 1'd
i ke to have marked as identification three exhibits.
They were handed out yesterday. And | have extra copies
if anyone wants it.

MR. MONTOQOYA: There were three? | only got two

yest erday.
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MR. HUARD: The third is actually the text of
the statute.

MR. SZYMANSKI : You have a spare?

MR. HUARD: Sur e. |"ve got tons.
MR. MONTOYA: Your Honor, |I'm going to object to
mar king this as an exhibit. This is the California

statute, and | don't see any need to include
the California statute as an exhibit in this proceeding.

MR. HUARD: Your Honor, as you recall,

M. Buchsbaum submtted the Ohio statute as an exhibit
and it was previously marked. |f statutes are to be
excluded as exhibits, then I would suggest that all
statutes are excluded as exhibits.

MR. MONTOYA: Your Honor, if | could respond.
That's silly. That's the Ohio statute which the parties
do not have quick access to. All the parties in this
proceedi ng have ready access to the California statutes.

MR. HUARD: Your Honor --

ALJ MALCOLM Let's go off the record.

(Off the record)
ALJ MALCOLM Back on the record.
We'll mark the -- well --

MR. HUARD: Your Honor, let me give you two sets
of three documents. The first one is entitled Summary
of Brown Act, California Government Code Section 54950
et seq.

ALJ MALCOLM We will mark that as Exhibit 41-A

but as | mentioned, | don't intend to enter it into
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the record.
(Exhi bit No. 41-A was marked for
identification.)

MR. HUARD: That's fine.

The second one is the LEXSTAT of
the California code, basically the Brown Act itself.

ALJ MALCOLM We'll mark that but not enter it as
Exhi bit 42-A.

(Exhi bit No. 42-A was marked for
i dentification.)

MR. HUARD: The third, your Honor, is the
California Attorney General's Office has prepared an
Open Meeting For Legislative Bodies manual entitled
The Brown Act 2003. If I could have that marked, your
Honor .

ALJ MALCOLM We'll mark that as Exhibit 43-A.

(Exhi bit No. 43-A was marked for
identification.)

Q M. M ddel burg, to your know edge, won't all
cities, counties or subsections of cities and counties,
comm ttees, whatever, be bound by the Brown Act for
their deliberative processes?

A That's ny understandi ng.

Q So that all activities such as the issuance of
an ordi nance would be covered by the Brown Act?

A | would assume yes.

Q Would discussion and adopti on of

the i mpl ementation plan be covered by the Brown Act

PUBLI C UTI LI TIES COW SSI ON, STATE OF CALI FORNI A
SAN FRANCI SCO, CALI FORNI A




© 0O N O o b~ W DN Bk

N N D NN N N NN R B R B R B R R RpR
0o N o o M W N P O O 0o NOo 0o N - O

1694

requirenment ?

A | would assume it would, yes.

Q And therefore, also approval of contracts for
electricity or other major procurement?

A |I'"m making these assunmptions because |'m not
that famliar with the Brown Act.

Q Have you attended city council meetings?

A Yes, | have, and watched them on ny cabl e.

Q So that you've seen them have neeti ngs where

t hey voted for, discussed and adopted --

A Yes.
Q ~-- contracts during open nmeetings?
A Yes.

Q And therefore adoptions of tariffs, rules and
ot her rate schedul es would al so be covered by the Brown
Act as well ?

A Yes.

MR. MONTOQOYA: Your Honor, |I'm going to object that
the witness has already indicated that she's vaguely
famliar with the Brown Act. He's basically asking a
| egal opinion whether or not some actions taken by some
city would be covered under the Brown Act. And |
couldn't tell you as an attorney sitting here whether
that's true or not.

MR. HUARD: Your Honor, Exhibit 43-A will be nore
than detailed in that regard, which is why |'ve
basically submtted it for the record.

ALJ MALCOLM Al right.
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MR. HUARD: It's an issuance of the state
government by the state attorney general as guidance to
all city-counties or any other interested persons.

MR. MONTOYA: That's | egal argunent.

ALJ MALCOLM OCkay. Why don't you refer her to
a portion of the statute or of the AG s analysis of it,
and ask her if she understands whatever point you're
trying to make.

MR. HUARD: Thank you, your Honor.

ALJ MALCOLM But with the understanding that
she's not giving a |l egal opinion.

MR. HUARD: | understand, your Honor. But you
al so understand that there is a fine line here between
policy and interpretation of AB 117 as well as
interpretation of other statutes.

ALJ MALCOLM Right. And | understand that you're
trying to make sure she has some basic understandi ng of
the statute in the context of her recomendati ons on
procedural protections.

MR. HUARD: Thank you, your Honor.

ALJ MALCOLM  For consuners.

MR. HUARD: Q M. M ddel burg, | just handed you
what has been marked as Exhibit 43-A in this proceeding.

A MM hnm.

Q Can you turn basically to the second page of
the text in Chapter 2. Can you read the first paragraph
of that, please.

A
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The Brown Act applies to the

"l egislative bodies" of all |ocal

agencies in California, e.g.,

councils, boards, comm ssions and

commttees. (Sections 54951 and

54952.) | n addition, any person

elected to serve as a menmber of a

| egi sl ative body who has not

assumed the duties of office shal

conform his or her conduct to the

requi rements of the Act, and shal

be treated for purposes of

enforcement of the Act as if he or

she had al ready assumed office.

(Section 54952.1; see, 216 Sutter

Bay Associates v. County of

Sutter, (1997), 58 Cal.App. 4th. 860.

Q If I could turn you to the sunmmary of pre-

Brown Act provision which appears at the very begi nning

of that document, and they're Roman numeral nunbered,

Roman 6.
MR. MONTOQOYA: Where are you?
MR. HUARD: lt's Roman 6. It's about the fourth

page in. They do a couple of numbered pages and they
switch to Roman numbers and then they switch back.
MR. MONTOYA: Are we in a different doc- -- okay.
MR. HUARD: (Showi ng document to Counsel)

Q Now in this, is it your understandi ng based on
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this, that it covers -- |ook under Governing Bodies.

A Mm hmm

MR. MONTOYA: Your Honor, all he's doing is asking
the witness to read fromor refer to a docunment that she
has absolutely no know edge or expertise about, that she
had no involvement in writing. | don't understand the
poi nt . He could be asking me to do the same thing.

MR. HUARD: Your Honor --

MR. MONTOYA: \What value is there?

MR. HUARD: Can | respond, sir?

This witness testifies to the |lack of consumer
protection and necessity for the Comm ssion to provide
consumer protection. MWhat this is to show is how cities
and counties have detail ed governnment code requirenments
for their operations for how things are participate --
how peopl e participate, what their rights are for
participation, and basically are a significant consumer
protection.

MR. MONTOYA: Your Honor, he just outlined his
argunment in brief. That's all that was.

ALJ MALCOLM Well - -

MR. SZYMANSKI: This is fodder for official or
judicial notice. This isn't fodder for
Cross-exam nation.

ALJ MALCOLM | understand. | think it's okay
t hat he's asking her whether she knows what's in these
document s and whet her she, for exanple, considered them

when she wrote her testinmony.
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MR. MONTOYA: He can ask those foundationa
guestions, your Honor, whether she has read this
document before, whether she considered any provision in
there. That's fine.

ALJ MALCOLM Well --

MR. HUARD: Your Honor, actually | did.

ALJ MALCOLM Okay. And so let's move al ong and
not spend too nmuch time on the details of the document
or reading it into the record.

MR. HUARD: Q M. M ddel burg, is it your
under st andi ng that when a CCA adopts either an ordi nance
or an inmplenmentation plan or takes any action, that that
action is governed by California Government Code as
outlined by the Brown Act?

A | assune it is, yes.

MR. HUARD: Your Honor, that was all the questions

ALJ MALCOLM Thank you. Short but wild ride.
M. Cono.

MR. HUARD: | thought it would be fairly sinmple,
but apparently nothing is in this proceeding.

MR. COMO: Thank you, your Honor.

CROSS- EXAM NATI ON

BY MR. COMO:

Q Good nmorning, M. M ddel burg.

A Good norning.

Q I|I'"mJoe Cono. I"'mwith the City and County of

San Francisco. |'ve actually whittled down nmy questions
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to just a few.

| want to first clarify something on Chapter
4, page 4, of your testimony, | guess that's the
rebuttal testinony, on |line 15.

MR. MONTOYA: Joe, one second. If you can bear
with me while | try to get there.

MR. COMO: Sur e.

MR. MONTOYA: OCkay. Thanks.

MR. COMO: Q M. M ddel burg, you see in that
line, line 15, in quotes, you have the phrase "clear and
conpl ete.”

A (Nods)

Q Can you tell me why that's in quotes?

A  Well, ny recollection is that in the general
response to this particular question, and above
t he question was asking if the Comm ssion had a little
di scretion beyond a specific task.

My response, to put it in context, was that
the tariffs need to contain | anguage that is clear and
conplete so there is understanding by all the parties,
i ncluding consumers who |'m basically trying to
represent here today as well; that the outline for how
the CCA progranms will be inplemented, consuners' rights
and responsibilities, et cetera, are clearly outlined
for all parties to see and understand.

Q So you are not quoting that |anguage from sone
general authority that you've identified as being the

Comm ssion's authority?

PUBLI C UTI LI TIES COW SSI ON, STATE OF CALI FORNI A
SAN FRANCI SCO, CALI FORNI A




© 0O N O o b~ W DN Bk

N N D NN N N NN R B R B R B R R RpR
0o N o o M W N P O O 0o NOo 0o N - O

1700

A That's correct. The quotes are not as part of
my citation.

Q On page 5 of that sanme section, the sanme
chapter, on line 5, you say that as a general matter,
it's far nore difficult to resolve di sputes when
the tariff is silent or not specific on a particular
matter. Do you see that?

A That's true, yes.

Q MWhat if there's a dispute between the CCA
customer and the CCA, which document would you say takes
precedence in resolving that dispute; the inplementation
pl an prepared by the CCA or the tariff?

A \When a consumer conplains to a CCA, it will be
up to the CCA to provide whatever documentation the CCA,
in my opinion, is standing behind in terms of why they
t ook a particular action or why sonething happened.

As |'"'mwiting this, | can tell you from
experience, 18 years as a consuner advocate and public
policy person at Edison, consumers will first call
the utility because a charge is on their bill or they'llI
call the Comm ssion. We're hoping they are going to
call the CCA. But if they don't, all the parties in
some case have to be able to point to something to
explain to the customer why a particular action or
charge occurred.

And I'm merely stating that it is our
experience that if you have a process outlined up front,

you will, (a), be able to solve disputes nmuch, much
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easier to the better satisfaction of the consumer as
well as actually reducing the costs and keeping your
customer satisfaction high. It is a good thing to have
a process in place up front.

Q Wuld you say that if there's an
i mpl ement ati on plan which has certain rules and
requi rements and a tariff which has certain rules and
requi rements, that they have to be in |lockstep with each
other in order for the consumer to understand how to

resolve a problem?

A Well, | think nmy opinion would be that
the more they are in line, the easier it is for a
consumer to understand. It's been nmy experience that if
you have conflicting docunents, you will not be able to

effectively resolve the dispute.

Q Are you famliar with a process to change
what's in a tariff at the CPUC?

A | ' ve had experience in getting tariff |anguage
changed, yes.

Q If the utility decided to come to the CPUC and
was successful in getting a change in a CCA tariff and
t hat | anguage was in conflict with a particular CCA's
i mpl ement ati on plan, would the CCA have to change its
i mpl ementation plan in order to conformwith the new
| anguage in the tariff?

A | don't think I"'mqqualified to say yes or no
on that. | would defer to the Comm ssion because it has

pretty broad authority to make those decisions. \What
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|'"'mrecomending in ny testimny is what we would |ike
the Comm ssion to consider in its decision to inmplement
consumer protection rules.
MR. COMO: That's all | have, your Honor. Thank
you.
ALJ MALCOLM Thank you.
Any questions, M. Fenn?
MR. FENN: Thank you, your Honor.
CROSS- EXAM NATI ON
BY MR. FENN:
Q Hello, Ms. M ddel burg. | *' m Paul Fenn from
Local Power.
A Hello.
Q I just want to make sure |I'm crossing you on
the correct sections of testimony.
You did, did you not, sponsor Appendix A to
t he opening testimony?
A Yes, | did.
Q As well as Appendix B?
A Yes.
Q And then did you also sponsor the rebutta
testinony concerning inmplementation plans? ]
A Yes.
Q Okay. Thank you.
Pl ease, if we could go to Appendi x A of the
opening testinmony in Section A
A ' m sorry. ' m finding Sections B and C

What is Appendix A? Can you descri be what it
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Q Appendix A is open season proposal --

MR. MONTOYA: | don't believe --

THE W TNESS: That was not my -- |'msorry.

MR. FENN: Q That was not your testinony?

A | sponsored B and C

Q B and C?

A Correct.

Q | see. | believe | questioned another witness
| ast week who indicated you were the author of this when
| asked to -- but I'Il have to check the record on that.

Thank you.
Let's go on then to Appendi x B.

A Okay.
Q If we could go to page 3. Under Section 8 it
reads:
Bef ore Regi strant can apply to
regi ster as a CCA Provider,
Regi strant is required to execute
a service agreenment with each
utility distribution company,
and so on.

What's the basis for requiring the service
agreement prior to registration of a CCA?
A That's a very good question. And | can't
recall other than to say that when we nmodified this form
fromthe direct access formto provide it as a

recommended format, that we were expecting that the CCA
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provider would actually have worked out with the

Comm ssion a service agreement -- worked out with the
utilities a service agreement prior to comng to the
Comm ssion and stating that they are prepared to be a
CCA provider.

Q There is no other basis other than the fact
that it was a direct access precedent?

A | do not believe so.

Q Thank you.

Pl ease, if we could go to page 4.

When you refer to the CCA provider in this
document, do you nean the CCA itself, or do you mean the
ESP, or is there -- could it be either?

A It -- we're -- | used the term " provider" as
community choi ce aggregation doesn't say anything other
than it's aggregation community choice.

The provider is -- in my opinion would be the
city or the county or the entity because that is the
entity that has responsibility for the consumer.

Q | see. So this formis designed for a |oca
governing board to fill out?

A Correct.

Q Not for an ESP or an officer of a conpany?

A Correct. | consider the ESP as a third party
to the -- a contractor, if you will, to the CCA
provider.

Q Understood. Thank you.

"' mjust wondering, when you indicate here in
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Section 9 on page 4 where you require the CCA to provide
the names, titles and a brief job description of key
personnel that are involved in the technical and
operational aspects of the business, do you mean menbers
of the governing board, or is this -- does this refer to
operational staff?

It seens to be a -- does this describe people
who are involved in providing electricity services or
executive officers of the governing board?

A | would Iike to refer to the assenmbly bill
portion that calls out what the CCAs would provide. And
we nmerely, as | said, took the DA form nodified it, but
we paraphrased, so this isn't a statute written exactly.

But as the statute asks the CCA provider to
provide technical ability, proof of technical ability,
operational ability, et cetera, it calls out in the
statute that there is a place for this sort of
information to be contai ned. So we were nerely
providing on the forma place for the statute
requirement.

Q Can you refer nme to that, or is that beyond
your ability?

A Gve m a moment and | m ght be able to.

Q Sure.

A Actually, if you refer to ny opening
testi mony, page 18, starting on line 5, | call out from
the statute the followi ng information that the

i mpl ement ati on plan must contain.
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And it's number G calls out what third parties
woul d be supplying, and A calls out the organizational
structure, its operations and its funding.

If you go to page 20 of my testinmony, opening
testinony, line 7, under the " Requirenment.

Or gani zational structure,"™ our additional guidance
intends to clarify what we understand that to mean.

The organi zational structure |evel and
sophi stication of operations would be merely stating how
is the CCA provider structured in order to prove that
it's capable of providing a CCA program

Q So you are taking requirements -- statutory
requirements for the inplementation plan and inserting
theminto the registration?

A \What we attenpted to do was to assist in the
process by providing a formas a recommended formto be
used in this program It's certainly up to the
di scretion of the Comm ssion to decide this is the
correct formor not form but that was our intent.

Q Okay. Thank you.

Al'l right. Pl ease, if we could just go down
to your rebuttal testimny on Roman 4, Arabic 21 -- or,
sorry -- Roman 4, Arabic 23.

Now you contest my assertion that the

Comm ssion has no authority to refuse to accept an

i mpl ement ation plan filing.
MR. MONTOYA: Counsel, is there a specific line?
MR. FENN: Yes. l'm sorry. This is line 18,
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pl ease, on Roman 4, Arabic 23.

Q Now the basis of your disagreenment is that you
believe the Legislature could not possibly have meant
t hat the Comm ssion had no authority to di sapprove, to
use the word on the top of Arabic 24, inplenmentation
plan filings.

And you believe that this |anguage in Section
366.2(c)(4)(D) that you cite there, the line 2,
overrides the specific statutory certification |anguage
that's used in AB 117?

A | think | understand your question, but let me
give you an answer and let ne see if this is the answer
to the question you are asking.

It is my testimony that the Comm ssion was
given broad authority to determ ne what would be
necessary beyond the initial parts of the statute to
make sure that the utilities are -- get recovery.

They woul d not have included the Conm ssion,
in my opinion, in any other part of the statute if it
had not intended for that -- for the Comm ssion to take
what ever it saw as necessary.

And in the statute it does give -- in fact,
it's on page 8, and it's Section C 14. And it states
that community choice aggregators shall register with
t he Comm ssion, which may require additional information
to ensure conpliance with basic consumer protection
rul es and other procedural matters.

Qur testinony is that this gives pretty broad
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di scretion to the Comm ssion purposefully by the
Legislature to allow the Conmm ssion to determ ne what is
necessary for it to be able to register and approve a
program

s that what you're asking?

Q Yes. Pl ease, though, just for purposes of
clarification, though, do you have the statute in front
of you?

A Yes, | do.

Q Wuld you mnd reading a section of it,
pl ease. And I'll admt partial responsibility for the
enumeration, which is difficult sometinmes. It's
366.2(c)(7), which is on page 92 of the statute, or
page 5 --

A Page 5.

Q ~-- on the top.

Woul d you please read the -- just read that
whol e section, please.

A [ Reading:]

Wthin 90 days after the conmunity
choi ce aggregator establishing

| oad aggregation files its

i mpl ement ati on plan, the

Comm ssion shall certify that it
has received the inplenmentation

pl an, including any additional

i nformati on necessary to determ ne

a cost- recovery mechani sm Af ter
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certification of receipt of the

i mpl ement ati on plan and any

addi tional information requested,

t he Comm ssion shall then provide

the community choi ce aggregator

with its findings regarding any

cost recovery that nust be paid by

customers of the community choice

aggregator to prevent a shifting

of costs as provided for in

subdi vi sions D, E and F.

Q Thank you very much.

What do you believe is the meaning of the
expression "the Comm ssion shall certify that it has
received the inplenmentation plan"?

Do you believe that -- let nme rephrase it
slightly.

Do you believe that -- that the Conm ssion
within this sentence or requirenment is authorized to
refuse certification?

A | believe it is if the plan is not conplete.
|f the plan does not include the required information
that the statute calls for and that the Conmm ssion
requests, then it's logical to assume the Conm ssion
woul dn't certify it as ready to go. That's kind of a
| ogi cal step in nmy --

Q But in this case, the termis "certify that is

has received."
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It doesn't say certify that it's ready to go,

does it?
A That's true. It has certification of receipt.
Q So, in effect, a refusal would be a -- would

it not, sinply be a refusal to certify that it had
received the plan?
A As | read this section, it has received the

plan. And with regard to the findings regarding cost

recovery, is what | see the Comm ssion is certifying in
this -- in this particular piece of the statute.

MR. BUCHSBAUM Your Honor, | just think we should
nmove on

| object because | tried hard not to get into
| egal interpretation, and you had given us a direction
to argue that in the briefs, so --
ALJ MALCOLM | will say her testinony reads
partly like a brief. And so | understand why M. Fenn

iIs pursuing this line of cross-exam nation.
But, yeah, 1'd like to limt it.
MR. FENN: Okay. Your Honor, I|I'll nove on. I n
fact, | was done with it really.

| just wanted to clarify because there were --
there's this statement here on 4-24 that if there were
any doubt about the Comm ssion's authority to do so,
refer to another section of statute, not the section
concerning the certification.

So for me there was an interpretation of

statute there | just wanted to clarify.
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So I'll move on.

If we go down to line 16 on 4-24, you -- you
di sagreed with nmy disagreenment that the notion of a
statutory requirement for a disclosure of organizational
structure in the plan should include |Ievel and
sophi stication of operation, because the meani ng of such
a requirement is totally unclear.

And you had comented in |ine 20 that
di sclosing the information will benefit customers, the
Comm ssion, and affected utilities.

Aside from whether it would bestow a benefit,
| would like to know what is the meaning of the "l evel
and sophistication of operation.”

A VWhat | nmeant by that is that -- and Edison
deals with well over 100 cities and counties -- that
there are varying degrees of sophistication within these
cities. Some are very sophisticated, as is
San Francisco and other |large cities. Some my not be
SO.

We sinply don't know what |evel of
sophi stication or what ability any given city that
deci des they want to be a CCA provider has.

We're asking that it be made clear to the
consumers that will be affected, to the utilities that
still serve those consumers and will have a relationship
with the CCA provider, and to the Comm ssion so that
t hey can ensure that basic consumer protections are in

pl ace and are being inplenmented.
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It merely just calls out for clarification
how -- how is this entity capable of providing the
service that it says it will provide.

Part of my testinmony goes back to experience
we had in the seven years of direct access where we had
some good players and sone poor players, not that they
wer e bad peopl e. Some pl ayers were just not capable.

ALJ MALCOLM [ 1 naudi bl e]

(Laughter)

THE W TNESS: Well, | didn't want to have to say
t hat, your Honor, but | remenmber clearly all of those.

That we just can't just assune that because a
city is a city they have the right |evel of
sophistication to take on this very conplex program

We are just asking that it be nmade cl ear
upfront.

MR. FENN: Q Does this testinony presune that the
i mpl ement ati on plan would be filed following a CCA
selection of an ESP or award of contract by munis?

A | can't -- | can't testify to that. | hadn't
t hought that through.

From a consuner's perspective and from the
utility's perspective, | would say | would be much nore
confortable dealing with a CCA provider once the CCA
provi der has their programin place, in other words, set
up. | would want to know if the CCA provider is going
to contract with an ESP, who is that ESP, does the ESP

have the ability to serve, are they registered,
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et cetera. It's a matter of providing consumer
information upfront so that everybody knows the ability
and the operational ability, technical ability, to
serve.

Q Okay. But in the case of -- say a city were
to pass an ordinance in Year 1 and then work for a year,
preparing the inplementation plan in Year 2 with an
intention of going from an ordinance to inplenmentation
plan to an award of contract by ordi nance to an ESP.

How woul d such a city be able to provide |evel of
sophi stication of operation under such a scenario?

A That would be ny question as well.

Q It would not be prepared to.

So under this requirement, a CCA -- would it
not be precluded from adopting an inmplementation plan
prior to award of contract to an ESP?

A That m ght be a | egal opinion.

| -- | would say froma consumer perspective
that if you are going to provide nme electric service and
you are going to hire a third party to -- to be your
contractor for that, | as a consumer would kind of want
to know t hat.

Q So this requirement is based upon your
assertion that the purpose or a major purpose of the
i mpl ementation plan is notification to consumers?

A It's -- it's that and to the Comm ssion and to
the utilities as well. W're all stakeholders in the

program
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Q Thank you.

| think I just have one more question which
concerns Roman 4, Arabic 26, line 6.

A Still in rebuttal ?

Q Yes, please.

Where you state that the Comm ssion did not in
04-12-046, a decision |ast December 16th, the Comm ssion
did not receive evidence on the trustworthiness of
potential CCA providers, nor did it make any such
findings of fact.

Do you recall the use of the word
"trustworthiness” within that decision?

A Not specifically, but I do call out reference
on page 51 of the decision and | do have it here, if you
want me to go to it.

Q Certainly, please.

A It's been a few weeks since |'ve actually been
this close to the testinony.

Q And you state that there are --

A It's starts on page 51 with a quote:

We believe AB 117 assunmes, as we do, that CCAs
can be entrusted with confidential customer information.

So the context there was the utilities handing
off proprietary, confidential information, which we have
not done in the past.

The Comm ssion decision is stating that they
believe CCAs can be entrusted with consumer information.

So going back to ny statement of the
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Comm ssion did not receive evidence on the
trustworthiness of potential CCA providers, the context
of the decision was on treatnment of customer
confidential information, not necessarily on the broad
basis of an entire program and i nmplementation plan.

MR. FENN: Ckay. Thank you.

That concludes nmy questions, your Honor.
ALJ MALCOLM | had a couple of questions.
EXAM NATI ON

BY ALJ MALCOLM:

Q M. M ddel burg, from your understandi ng, how
are municipal utilities different from CCAs?

A Muni ci pal utilities are already providing
electric service to their custoners. So they already
have a relationship that the utilities and the

Comm ssion do not have a role in.

A CCA provider will be providing service to
consumers who are customers of the regulated utility and
are also -- receive protections from the CPUC.

Q And are you aware of any munis that have had
chronic consumer protection problens?

A | am aware of one utility that, during the
direct access, did register to become an ESP but was not
capabl e of providing a scheduling coordinator.

And it took them well over a year to finally
get their -- dig their way out of that. And it ended up
costing ratepayers and bundl ed custonmers because of

their inability to -- to hire higher a scheduling
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coordi nator and actually perform
Q And are you famliar with any of the | aws
that -- and I'"'m-- | don't want you to give me | egal
opi nions, but are you famliar with the |laws that govern
the creation of municipal utilities?
A No, not really.
Q But, you know, where the PUC doesn't regulate

their consumer protection progranms --

A Correct. | aware of that, yes.
Q =-- or their services?
A Yes.
ALJ MALCOLM That's all 1 had.
Okay. Is there any redirect, M. Montoya?

MR. MONTOYA: No, your Honor.
ALJ MALCOLM No.
Thank you, Ms. M ddel burg. You are excused.
MR. SZYMANSKI:  Your Honor, is it -- we are off
the record, please?
ALJ MALCOLM  Off the record.
(Off the record)
ALJ MALCOLM  Back on the record.
M. Buchsbaum M. Nelson is back on the
st and.
M CHAEL NELSON
resumed the stand and testified further as follows:
CROSS- EXAM NATI ON
BY MR. BUCHSBAUM
Q Good norning, M. Nelson
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A Good nmorning, M. Buchsbaum

Q Just a few points of clarification.

You are aware that there currently is a
renewabl e portfolio proceeding going on right now --

A Yes.

Q ~-- at the Conm ssion?

And | just want to clarify for the record that
in your tariff recommendati ons nothing you are
recommendi ng i s designed in any way to limt whatever
obligations m ght come out of that other proceeding; is
t hat correct?

A That's correct.

Q And just one nore point of clarification,

t hough.

Obl i gations that would come out of that
proceedi ng, they haven't yet been determ ned at this
poi nt, have they?

A Not to nmy knowl edge.

Q Turning to page -- |I'd like to -- |I'm not
trying to be flip, but turning to page -- it |ooks Ilike
it's page 3, and ny copy doesn't have pagi nation --
page 3 of your testimny where you are tal king about
there is little doubt that |ocal governments will be
able to handle the regulation of providing the service
such as electricity to their constituents; do you see
t hat sentence?

A Could you give ne a line reference?

Q It's lines 23 to 29 at the bottom of the page.
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A In my opening testinmony?

Q No; this is in your reply.

A Okay.

MR. BUCHSBAUM  And these questions will be very
brief, your Honor.

A Could you repeat the reference?

Q It is the paragraph that begins wth: It is a
| ocal government's job to regulate many different
functions for their citizens on a daily basis.

MR. MONTOYA: What page is this?

MR. BUCHSBAUM ' m sorry. It looks like it's
page 4. | was sorry, but nmy copy had no page numbers on
it.

MR. HUNT: It's Question 7, the bottom paragraph.

THE W TNESS: Yes, | see the reference.

MR. BUCHSBAUM Q And then you say, in fact, many
| ocal governments are providing conplex services, such
as water, cable television, garbage collection,
recycling programs, et cetera. Do you see that
sentence?

A Yes, sir, | do.

Q Do you think procuring energy is anal ogous to
provi di ng garbage service?

A Absolutely.

Q And do you think the -- a city that has
provi ded garbage service will have the same |evel of
experience in collecting garbage that it will have had
or will have in procuring energy?
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A Absolutely. Garbage collection is highly
regul at ed. It's a very conmplex industry.
MR. BUCHSBAUM Thank you.
| have no further questions.
ALJ MALCOLM: Anyone el se?
Redirect?
MR. HUNT: No, your Honor.
ALJ MALCOLM Thank you, M. Nel son. You are
excused.
M. Burke.
MR. NELSON: Your Honor, did they just make an
agreement that they are going to nmove the exhibits --
ALJ MALCOLM Let's go off the record.
(Off the record)
ALJ MALCOLM  Back on the record.
M CHAEL BURKE
resumed the stand and testified further as foll ows:
ALJ MALCOLM M. Buchsbaum
MR. BUCHSBAUM ' m going to go last on this one.
ALJ MALCOLM M. Szymanski .
MS. SZYMANSKI : Your Honor, | have no questions
for this w tness.
ALJ MALCOLM M. Montoya.
MR. MONTOYA: Oh, |eez.
ALJ MALCOLM  Off the record.
(Off the record)
ALJ MALCOLM  Back on the record.
M. Montoya.
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CROSS- EXAM NATI ON
BY MR. MONTOYA:

Q Good morning, sir.

A Good norning.

Q On page 1 of your opening testinmny, | ooking
at lines 9 through 10, you state that ECI, short for
Energy Choice, Inc., is a conmpany formed in 2004 solely
to help local governnment agencies inplement and manage
community choice prograns.

Do you see that?

A Yes.

Q Are EClI's activities limted to comunity
choice in California, or do they provide services to
| ocal governnmental agencies outside of California?

A W are |limted at the monment to California.

Q And what are the services that ECI provides?

A EClI provides a fairly wi de range of technical
and manageri al experience and capabilities to any cities
and counties who would like to evaluate and, if
necessary, inmplement a conmmunity choice program,

i ncludi ng management of JPAs, if that is the vehicle
that the entity chooses to use; power procurement
expertise; procurement of services; management of
various suppliers and vendors necessary to allow the
city or county to effectively and confidently
participate in the energy market. ]

Q But solely related to CCAs; is that correct?

A Yes.
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Q And do you charge cities on a fee basis, a
charge for the consulting work that you provide?
A  No. W don't charge consulting fees.
Q If I my ask, how does the CCA -- how does EC
charge CCAs under its current business plan?
A By whatever means it is negotiable.
Q Is it true that ECI will only charge a CCA if
t he CCA makes noney?
A If that is the business nmodel the city or
county has chosen to enpl oy, yes.
Q | took the liberty of |ooking at your website.
You do have a website; is that correct?
A  Yeah.
Q And on your website, if |I can read from one of
t he pages, and you can disagree if this is not correct,
it says:
And we are a true partner. We
don't charge any upfront
consulting fees. W stick with
you and tend to day-to-day
operations of the buying JPAs and
we only get paid when we create
savi ngs and revenues for you.
|s that a true statement?
A Yes. That is an accurate reading of the
website, yes. That is a true statenent, too.
Q But is that true in terms of how you will

charge CCAs?

PUBLI C UTI LI TIES COW SSI ON, STATE OF CALI FORNI A
SAN FRANCI SCO, CALI FORNI A




© 0O N O o b~ W DN Bk

N N D NN N N NN R B R B R B R R RpR
0o N o o M W N P O O 0o NOo 0o N - O

1722

A As | said, we don't approach our clients with
a hard and fast rule. If a client tells us our
preference really would be to pay your consulting fee,
then we will collect a consulting fee.

Q You are famliar, are you not, with the
resource adequacy rules that are being reviewed in the
resource adequacy proceedi ng?

A  Somewhat, yes.

Q And in EClI's opinion should a community choice
aggregator be required to conply with the same resource
adequacy rules as other |load serving entities?

A As a bl anket statement, no.

Q Do you have an opinion as to how much | oad
wi Il depart to community choice aggregators in SCE's

service territory in future years?

A | haven't got a clue.

Q Looking at page, | think it is, 6 of your
opening testinmony -- bear with me a second. There at
the bottom of the page, the top of page 7, | think you
tal k about the utility reserve margins; is that correct?

A Yes.

Q And is it your testinony that the utility
reserve margins are sufficient to handle any

fluctuations in | oads due to CCA?

A If they're at acceptable standard |evels
and -- let nme retract that.
| can't answer the question right now until we

can establish exactly what the CCA |oad is. But at

PUBLI C UTI LI TIES COW SSI ON, STATE OF CALI FORNI A
SAN FRANCI SCO, CALI FORNI A




© 0O N O o b~ W DN Bk

N N D NN N N NN R B R B R B R R RpR
0o N o o M W N P O O 0o NOo 0o N - O

1723

certain modest |evels the answer would be yes.

Q Suppose a CCA has bundl ed service | oad of
2000 megawatts and under resource adequacy rules SCE is
supposed to have a reserve margin of 15 percent. Do you
agree doing the math that SCE would need to have

23,000 megawatts of resources, 20,000 times 1.157

A ' m sorry. Say agai n.

Q Do you want me to go through the whole thing
again?

A You had a 2000 megawatt CCA --

Q 20,000 megawatts. If I said 2000 | apol ogi ze.

A 20, 000-megawatt utility load?

Q Right. 20,000 megawatts of utility | oad.
Under resource adequacy rules SCE is supposed to have a
reserve margin of 15 percent. Do you agree that SCE

woul d need to have 23,000 megawatts of resources under
resource adequacy, 20,000 times 1.15?

A Yes.

Q Suppose that 2000 megawatts will be served by
CCA, which is within the reserve margin of
3000 megawatts descri bed above. Wuldn't SCE's | oad
drop to 18,000 megawatts and SCE would then need to
denonstrate that it has 20,700 negawatts of resources?
That is 18,000 times --

A | will stipulate the math is correct and say
yes.

Q So it's yes?

A Sure.

PUBLI C UTI LI TIES COW SSI ON, STATE OF CALI FORNI A
SAN FRANCI SCO, CALI FORNI A




© 0O N O o b~ W DN Bk

N N D NN N N NN R B R B R B R R RpR
0o N o o M W N P O O 0o NOo 0o N - O

1724

Q How should SCE recover the cost of the
unneeded 2300 negawatts of resources if it cannot sel
the resources at the price originally paid for?

A The answer lies in how those resources are
acqui red and how they are contracted for. I f you are
procuring your energy properly -- | shouldn't use the
word properly. If you are procuring the energy using
the same standards that | am famliar with, having once
been an owner and operator of an ESP, you have a
consi derabl e amount of flexibility and optionality built
into your contracts that you have already paid for, the
ability to reshape capacity and energy bal ances, the
ability to reshape delivery schedules, the ability to
reshape the term of the contract.

And the answer to the question lies in what
degree of flexibility have your own resource planners
built into your portfolio.

The answer may be that there are no costs,
incremental costs, associated with that |oss of | oad.
But if you recall, in the '70s we used to call it
decremental | oad conservation. It used to be considered
a good thing back then.

So | don't necessarily agree with or subscribe
to the notion that decremental |oad on its face causes
stranded costs.

It may cause -- | subscribe to the theory
decremental | oad may cause portfolio management

chal l enges, but | frankly feel that your portfolio
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manager is smarter and better at it than you seemto
bel i eve.

Q If we assune there is an increnmental cost,
let's assume there is a cost that results, is it your
testinony that the CCA should not be held responsible
for that?

A No, because the statute seens to be real clear
on incremental costs such as they are to the fact that
they are established as true incremental costs and
shoul d be paid.

Q As you just indicated you have had extensive
experience in the direct access market as | think one of
t he cof ounders of New Energy Ventures?

A That's correct.

Q And in your opinion did the Comm ssion
exercise a proper amount of oversight in the area of

consumer protection for the direct access market?

A  Yeah.

Q Page 11 of your opening testinony -- excuse
me, your reply testimony -- | am |l ooking at line 13,
there you question the utilities' charges for billing

services provided to comunity choice aggregators; is

that right?

A " m sorry. Page 11 --

Q Page 11, line 13, starting at "Since utilities
currently prepare.”™ | am just paraphrasing.

A  Yeah.

Q Is that a fair characterization?
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A VWhat was the characterization?

Q You questioned the utilities' charges for
billing services provided to community choice
aggregators. In fact, you state that --

A Yeah, that's a fair characterization of ny
concern here, yeah.

Q You state that since the utilities currently
prepare bundled bills and get paid through existing
rates to prepare a bundled bill there should be no
aut horized incremental charges to conmmunity choice
aggregators for billing; is that correct?

A Hm hmm

Q Is it your testinony that there are no
additional steps that a utility has to take to send out
a bill with community choice aggregator charges on it?

A It is my testimony that | have seen no

evi dence that there are any additional tests, any

addi ti onal steps needed to take to send out a bill with
a CCAline as the compodity line on the bill as opposed
to the utility commodity cost on the bill.

Q So steps such as receiving the charges from
the community choi ce aggregator, adding those charges to
the custonmer's bill and remtting the customer's payment
to the community choice aggregator, you don't believe
t hose are additional steps?

A No, that is not what | said. What | said was
whet her those are additional steps that manifest

t hemsel ves in incremental costs or not can only be
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determ ned until you back out the costs of cal cul ating

your own commodity charges, which you fail to do.

Honor .

BY MR

MR. MONTOYA: | have no further questions, your

ALJ MALCOLM Thank you.
M . Buchsbaum
MR. BUCHSBAUM  Thank you, your Honor.
CROSS- EXAM NATI ON

BUCHSBAUM

Q | have one quick question.

A God bl ess you.

Q Can you turn to page 5 of your rebuttal.

A Okay. | would have felt bad if --

Q | amgoing to ask you questions about lines 1

to 5 where you are tal king about the Phase 1 decision.

Then you add the sentence that says:

In the event a CCA program causes
a low reserve margin to actually
grow at no cost to the utility, |
respectfully disagree with the
Comm ssion. A CCA program in that
circunmstance would be a wel comed
relief to a stressed system
Do you see that sentence?
A Yeah, | do.
Q M question for you is if a CCA procured in

such a way that no new resources were built, how would a

wel conmed relief to a stressed systemresult?
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A Maybe the better termis welcomed relief to
the stressed managers who work at the utility who are
trying to cope with the |Iower reserve margin.

Q But as far as the systemis concerned, the
state as a whole, there are no new resources, it is not
going to be a welconmed relief to the system is it?

A Yes, it would.

Q It would, even though no new resources --

A | think so, because, for exanple, the reason
your reserve margin may be |ower than it ought to be,
which | don't think is true in PG&E' s case, but let's
assume for the sake of argument that it were, it may not
be due to the availability or lack thereof of physical
resources. It may be due just to reticence to contract
for them

And | don't necessarily see a CCA existing or
not existing. It doesn't -- none of them will have any
effect on the physical environment. But what | am
testifying to is that you and your managers, if they
have to buy, again, for the sake of the exanpl e,

3000 megawatts of reserves or maintain the 3000- megawatt
reserve margin and all of a sudden your obligation just
because of the arithmetic has been reduced to 2500, that
is 500 megawatts | ess of reserves that you need to
contract for.

| f your reserves are already low and if they
are |l ow because of the reason | stated, that is, there

is some reticence to contract for them then | would
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characterize that as relief.
Q Thank you.
| have no further questions.
ALJ MALCOLM Thank you.
s there any redirect?
MR. HUARD: No, your Honor.
MR. MONTOYA: Are you representing him?
MR. HUARD: | put himon the stand. There is no
one to actually ask him  The last time | tried to ask a
general question | got objected to. So | said no.
MR. MONTOYA: Okay.
ALJ MALCOLM Thank you, M. Burke.
Let's go off the record.
(Off the record)
ALJ MALCOLM  On the record.
We will be in recess for 10 m nutes.
(Recess taken)
ALJ MALCOLM Back on the record.
JODY LONDON
resumed the stand and testified further as foll ows:
ALJ MALCOLM M. Buchsbaum
MR. BUCHSBAUM | will be brief, your Honor.
CROSS- EXAM NATI ON
BY MR. BUCHSBAUM
Q Ms. London, can you turn to page 5 of your
openi ng testimony.
There you have some discussion about one of ny

favorite topics, which is credit. And you say that
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governnmental entities are stable, reliable counter
parties and their credit is generally good.

You don't have any background in credit
anal ysis, do you?

A  No, | do not.

Q And I'"'mnot trying to ask a question -- |
mean, if you don't know, that's fine. Joi nt Power
Agencies, | personally don't understand exactly what
their legal structure is. | was wondering whether a
city that participates in a joint powers agency is |ike
a partnership in the sense that the liability passes
t hrough to the city, or whether the joint power
authority would be its own independent entity for credit
pur poses?

A That question is beyond nmy ability to answer
al so.

Q And so let's just hypothesize, well, if you
had a joint power agency that had no assets and if the
l[iability didn't flow through to the individual cities,
isn't it fair to say that there's virtually no credit
quality in that entity except to the extent it can
collect noney from custoners?

A | can't agree or disagree with that statenent.
My intuition tells nme that a JP will not be structured
as you have just described and that it would draw on the
credit rating of its member agencies.

But again, we have already established that |

am not an expert in finance. But | couldn't agree to
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what you just said because that just doesn't feel right
to ne.

Q No. | think what | was trying to say was
assunme for purposes of ny question that the cities are
not individually liable, that there is a joint power
agency, it is a separate legal entity, it takes its
own -- it takes its own credit based upon whatever
assets it has. Obviously, if it has no assets, ny
guestion is really straightforward. It wouldn't have
much credit quality, would it?

A Probably not. That's the conclusion that you
woul d have nme reach.

Q I'"ll move on.

| would like to ask you some questions in your
rebuttal about deposits. And from --

A Can you direct nme to the page that you're on?

Q Page 15 of your rebuttal -- I'msorry. | t
wasn't about deposits. It was about partial paynments.
A Yes.

MR. HUARD: There are only 13 pages.

MR. BUCHSBAUM | am getting m xed up on the
pages.

Q It's page 15 of your opening.

From your testinony generally |I'm assum ng you

t hi nk, as you pointed out, you believe the Comm ssion
should have a I[imted role in regulation --

A  Yes.

Q -- of the CCAs. And | was trying to
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understand how your partial payment allocation system
woul d work if a customer, for example, for whatever
reason, chooses to protest his or her CCA bill. Let's
just --

A | think that --

Q Let me just work through the math.

| think the way that it works, and correct nme
if I"mwong, a customer in that situation, as the
payments start getting allocated between the utility and
the CCA, eventually the disconnectable charges woul dn't
be paid. So under the scenario that you posit where the
customer is in a protest mode or for whatever reason
doesn't want to pay the CCA portion of his or her bill,
if a customer tries to do that, under your scenario they
wi Il be disconnected; is that correct?

A | haven't reached a conclusion about whether
or not the customer would be disconnected.

| will point out that | based this on PGE's
appr oach. So |I'm alnost tenmpted to put it back to you,
what woul d PG&E do?

Q I'msorry. PG&E' s approach was explained in
the initial testimny, and it -- there was further
clarification in later testinony. So although we do in
part a proration, it is not conplete. So | just want to
make that point clear.

A | think that the disconnection policies would
be defined in the documents that govern the relationship

bet ween the CCAs and its custonmer. And those haven't
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been devel oped yet.

Q | hate to spend a lot of time on this
because -- but | think you would agree with me that the
math, let's assume the CCA bill is 50 percent of the
bill and the utility bill is the other 50 percent. | f
the customer is only paying 50 percent of the bill, by
the sixth month -- excuse me -- by the twelfth month of

the year in which the protest has occurred, if we have
al l ocated the paynments equally to the CCA bill and the
utility bill, at that point the utility bill is six
months in arrears and we would be entitled under our

di sconnection rules to disconnect the customer?

A And | now conpletely understand your question.

Q Okay. ' m sorry. It is kind of complicated
to work through the math. But | wanted the Comm ssion
to understand that under your proposal, in effect |

think it's true to say that an unregul ated rate and a
protest against that unregul ated rate could give rise to
a disconnection?

A  What | will come back with is if we were in a
| ess adversarial setting than this room this would be
the kind of topic I think we could probably work
t hrough, develop a provision around. W are going to
have a partial payment scheme; what happens this event?
| think these are all really relevant questions that are
going to need to be addressed on a noving forward basis.

And | am not going to sit here right now

obvi ously and work out what the solution should be. But
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this is the kind of thing that I think could be worked
out very nicely in a collaborative manner when we get
into the working group part of this.

Q Thank you.

| am just going to nmove to -- | appreciate
your coments about coll aboration, but | do want to
hi ghli ght a couple of coments that didn't read
particularly collaboratively. ]

| think -- I"mnot trying to put you on
the spot, but let me read a few of them And |I'm not
going to give the page references just because |'m just
going to run through it.

It says: Rat her, the utilities would create
adm ni strative barriers and financial hurdles under the
gui se of consunmer protection.

Then again, on a different quote:

The utilities are trying to create additional hurdles
for community aggregators with the inmplenmentation plan
filing which the Comm ssioners should -- Comm ssion
shoul d reject.

And then again --

MR. HUARD: Your Honor, there must be a question
somewher e.

MR. BUCHSBAUM There will be.

MR. HUARD: But the testimony speaks for itself.

Do you have a question on any of the quotes
t hat you have read thus far?

MR. BUCHSBAUM | do. Let me read the | ast one
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And then 1'll get to the question. And that will be ny
| ast question.

The utilities are again trying to create
addi ti onal hurdles and requirements for CCA to junp
t hrough.

And | guess ny final question to you, isn't it
possi ble at least, that at |east some of the utility's
motivation is being caused by concerns about what has
happened in the past -- the energy crisis, the failure

of the state to have adequate resources and our

experience with direct access -- isn't it possible that
that also motivated the utilities?

A | can understand where that m ght be
motivating utilities. But that was direct access. This

is community choice aggregation. This program was

devel oped in the i mmedi ate wake of the energy crisis.

| think the Legislature was very aware of the inmmediate
past history and it chose nonetheless to pursue this
opportunity for comunities to come together and form
their model for how they want to procure electricity and
what it should | ook Iike.

And | think that you're also dealing -- and
this is in nmy testimony -- with a very different -- not
a conpletely different group of vendors, but the first
entity that you're going to go to, instead of an energy
service provider who an out-of-state conpany and who
knows what their background is and all those other

t hings that we've been hearing all those horror stories
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about --

Q | was really asking about our notivation.

A Well, I'"mjust saying CCA is very different
from direct access.

And | think you're getting right back to
the first question you asked nme. Cities and counties
are extremely motivated to do well by their constituents
and - -

Q I realize -- and I'lIl make one | ast coment
before I close. And that is | prom sed not to --

MR. HUARD: Is there a question?

ALJ MALCOLM First let him--

MR. BUCHSBAUM You can object.

ALJ MALCOLM -- state what he's going to state.
Then you can object.

MR. BUCHSBAUM | prom sed not to argue the | aw.
And | know M. Florio extensively, as well as you, have
assumed the way the |aw should be interpreted. | have
followed the Judge's direction to try to keep | egal
argunment in the briefs. So | don't necessarily agree
with your interpretation, but |I'mnot going to go
t hrough that now.

And there's a variety of statutory provisions
that | could have wal ked us through that | think suggest
differently than what you're arguing.

So that's all. And |I'm finished.

MR. HUARD: Your Honor --
ALJ MALCOLM Thank you.
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MR. HUARD: ~-- if | could just note, the law in
its wisdom has determ ned that statements of counsel are
not evi dence.

ALJ MALCOLM That's fine. "1l read your briefs.

M. Montoya.

MR. MONTOYA: Thank you, your Honor.

ALJ MALCOLM Let's go off the record for a
second.

(Off the record)
ALJ MALCOLM Back on the record.
M. Montoya.
CROSS- EXAM NATI ON
BY MR. MONTOYA:
Q Good afternoon.

A Good afternoon.

Q In response to one of M. Buchsbaum s
guestions, | think you were talking about partial
payment rules, and you referred to it as -- or you

referred to a method of trying to come to sone
agreement, and you used the term work through. | think
you identified the subject as something that's perfect
for working through through a workshop process. | s that
what you --

A Working group process.

Q Working group. Okay.

So are you envisioning that you'd have one set

of rules that would be -- that would apply to all CCAs

or are you suggesting that the utility would have to
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work it through with each individual CCA?

A No. | think ideally, you would --

t he Comm ssion would adopt the tariff in the Phase 2
deci sion, and then we would all nmpve about inmplementing
the tariff.

| think, you know, once this decision is
resolved, if it's resolved in a way that gives enough
certainty to CCAs, they are going to start preparing
i mpl ement ati on plans and they're going to need to be
wor king very closely with the utilities during that
process.

And in direct access, after the direct access
tariff was adopted, | think nost people in the room are
fam liar that there was the Rule 22 working group which
spent -- Sean, you were there -- it was at |east a year,
if not nore. | think they still meet to work out issues
t hat have come up with how they all worked under that
tariff. And | think --

Q Okay. So this is one area that you woul d
suggest that not -- the specifics not initially be
included in the tariff now, but that they subsequently
be worked through through a working group and then added
to the tariff?

A If the resolution is such that everyone agrees
it needs to be in the tariff, then | think that would be
arel- -- 1 mean, |I'm working under the assumption that
t hese woul d be operational issues that will not be

controversial and would not |l ead us into another
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heari ng-room process.

Q Okay. On page 7 of your opening testinony,
line 2, you state that as comunity aggregation is being
studi ed and di scussed, custonmers can participate in
t he deli berative process, influencing al nost every
aspect of how the programis structured in that
jurisdiction.

Is that a fair characterization?

A Yes.

Q You also state that customers retain
t he opportunity to opt-out of community aggregation
under Section 366.2(c)(2); correct?

A Yes.

Q How will CCAs, in your opinion, ensure

customer participation?

A In their deliberative process?
Q NMm hnmm.
A  Well, as we've already discussed this morning,

the deliberative process that |ocal governments follow
is governed by the Brown Act is enforced by the state
attorney general.

The -- | can run through the sort of typical
process that a local government goes through, but
the bottomline is city councils and counties' boards of
supervisors meet nmonthly -- meet weekly, excuse ne.
Their agendas are published in advance. They are
avail able to all their constituents. There's often

coverage of their meetings and the issues that are going
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to be addressed in the |ocal press. | think
particularly in smaller communities, smaller medi um

mar kets you get nore attention even to what's going on
with [ocal governments. And the custom -- citizens can
go down and partici pate whenever they want.

And | would add that if | live in Escondido or
anywhere outside of San Francisco or Oakland or the near
parts of Marin County, it's a lot closer for me to go to
city hall than it is to come to this building when I
have a debate or dispute about what's happening with the
program

Q So in your opinion, the Brown Act will ensure
an adequate |evel of customer participation of
the process?

A | think that the people who want to follow
what is happening will have adequate opportunity to do
t hat through their elected officials and through
the city governments that are directly responsive to
t heir needs and concerns.

Q Along the sane |lines on page 10 starting at
line 17, you talk about the governing board of
the community aggregator adopting the inplementation
pl an through a duly noticed public hearing process. And

| presume that's pursuant to the Brown Act; correct?

A Right.

Q You also include which is very likely to occur
after an extensive public outreach process. So now
you're adding this public outreach process. I s that
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going to be required anywhere?

A | don't think it's required, but | think that
any community that's undertaking a community aggregation
programis going to have very strong nmotivation to do it
right and to make sure that everybody understands what
they're doing, particularly if they're one of the first
communities to nmove forward. And if any of them were to
ask my advice, | would advise them very strongly to have
a very extensive and thorough public outreach process
t hat reaches every element of their comunity.

Q MWVhich would include what?

A | mean, you may need to do your outreach in
several |anguages. You probably will want to make sure
t hat you are having the elected officials communicate
with their constituents.

"Il give you an exanple.

I live in Qakl and. Oakl and is actively
studyi ng conmmunity aggregati on. | would be -- | fully
expect that sonme time in the next year, the member of
t he Oakland city council who represents my district wl
have her monthly community meeting and the topic will be
Oakl and's energy future or something |like that, and
everyone in the district will get a little flier it wl
say Come to the neeting and talk about this. And she'l
wite it up and it may get covered in the little |ocal
paper that comes to nmy house. And there's going to be
more |ike that.

Q And so the extent of the public outreach wil
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be subject to the discretion of each CCA; is that
correct?

A  Yes, it wll.

Q Page 7 of your opening testinmny, l|line 19.
There you state the Comm ssion also nmust adopt rules for
i mpl ementing community choice aggregation; is that
correct?

A Yes.

Q And is it your testinony that these rules are
l[imted to determ ning the cost recovery and exit fees
t hat customers must pay? ]

A The Comm ssion has two -- as it states above
in that same paragraph, the Comm ssion has two primary
responsibilities: Determ ning the cost recovery and the
exit fees and then certifying that it's received the
i mpl ement ati on pl an.

Q And that's the extent of their
responsibilities?

A Statutory responsibilities, yes.

Q On page 9 of your opening testinmny, |ine 21
t hrough 23, | believe, you state:

Customer service provided by the
utility to the nutual end-use
customers of both the aggregator
and the utility will be covered
under the utility's transm ssion
and distribution tariff, and does

not belong in the community
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aggregation tariff.
Is that correct?
A Yes.
Q \Vhat services and transm ssion and
distribution tariff are you referring to?
A  VWhen | receive nmy utility bill today, there's

a portion that's the electric commdity and then there

is the rest of the bill. The rest -- the rest -- the
ot her . And there's all sorts of line itens. And
shoul d have brought the bill with me if | would have

known you were going to ask me this question.

But it's the things that are not the electric
commodity that are -- you know, right now the bill is
ordered in this way, and that little bit that is the
commdity will now be part of the CCA bill. And the
rest will continue to be utility bill.

And AB 117 envisioned that the utilities would
continue to provide these services and continue to bill
for them

Q Let me direct you to page 3 of your reply
testinmony. This is starting at |ine 10.

You st at e:

As di scussed in ny opening

testi nony on page 10, the utility

CCA tariff should not include any

direction on the I nmplementation

Pl an

ls that correct?
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A Yes.

Q Do you propose that such direction on the
i mpl ement ati on plan be included somewhere el se?

A The direction on the inplenmentation plan,
first of all, has already been provided in AB 117. And
attached to ny opening testinony as Attachment B was a
docunment that | prepared that outlines the process by
whi ch the Comm ssion would communicate with CCAs about
what they need to put into their inplenmentation, not
only what they nmust put in, but what they should
strongly consider putting in in order to help the
Comm ssion in its, you know, review and certification of
t he pl an.

Q And where would that instruction or direction
be; would that be placed sonmewhere?

A The Comm ssion, | believe, is going to devel op
alittle expertise in processing CCA inmplementation
plans in the same way that it has devel oped sonme
expertise in, you know, registering direct access
providers, dealing with conpetitors to the |oca
exchange companies. This is sort of how these
i ndustries evol ve.

And the Conmm ssion has done this over tinme,
and | don't know exactly how the Comm ssion will choose
to do it, but they'd probably post instructions on their
Web site. They will probably make i nformation avail able
t hrough their Public Advisor and through their various

operating divisions.
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Q Inthe utility's reply testinony, Chapter 4,
there was an attachment, and | guess we can | ook at it
if this doesn't ring a bell. And towards the bottom of
that attachment, the utilities added a requirement that
t he CCA provider must adhere to the ternms of the
i mpl ement ati on pl an.

Do agree that the CCA provider must inplement
its program according to the description in its
i mpl ement ati on plan?

A | think that there is -- yes, there is going
to be an expectation on the part of the governing board
that it approve the inmplementation plan. And it
directed its staff to go out and inmplement the plan as
it was adopted.

And, typically, in situations |ike that before
the staff makes any major deviations from somet hing that
their governing board has approved, they go back to the
board and they say, W are going to change this aspect.
We are going to do it differently. And the board either
approves it or says no.

Q The utilities also included a statement that
if the CCA provider changes the terms of its program it
must update its inmplementation plan.

Do you have any problem with that | anguage?

A It is not clear to nme that, as we nove into
operation of CCA programs, the inplenmentation plan wil
continue to be the driving document that is governing

how t he CCA operates. But -- and so | can't say
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absolutely yes to that.

And | definitely would not want to create a
requi rement where every time there was a m nor tweak to
the inplenmentation plan, the CCA was suddenly required
to come into this Conm ssion for a big advice letter
filing process that's full of protests and other things.

| think that any changes to the inplementation
pl an are going to be approved by the city council or the
board of supervisors and -- and that, you know, those
are the folks who are ultimately the most responsible
for the plan and its execution.

Q Well, you talk about any tinme there is a small
change in the inmplementation plan, the CCA shouldn't
have to run in to this Conm ssion.

What if there was a major change in the
i mpl ement ati on plan?

A AB 117 requires the Comm ssion to certify
within 90 days that it's received the inplementation
plan and to make findings about the cost-recovery
mechani sm

Beyond that, there is no requirement for the
CCA to bring in an update to the implementation plan.

Q Okay. So the CCA can make any changes it
wants to the inmplementation plan and not have to inform
t he Comm ssion?

A | think that the CCA can do that. Whether the
CCA chooses to do that is a matter to the CCA.

And, again, | would encourage any CCA that is
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going to be making maj or changes to its plan to let the
Comm ssion know this is what's happening with our plan.
This is how our program is going.
MR. MONTOYA: | have nothing further, your Honor.
Thank you.
ALJ MALCOLM M. Szymanski .
MR. SZYMANSKI : May | have just a noment?
Thanks.
Not hing for this w tness, your Honor.
ALJ MALCOLM Is there any redirect?
MR. HUARD: No, your Honor, there is none.
ALJ MALCOLM Thank you, Ms. London.
THE W TNESS: Thank you.
ALJ MALCOLM We will have docunents entered into
the record.
We will start with the utilities.
MR. BUCHSBAUM Thank you, your Honor.

We are proposing to nove into the record
Exhi bit Numbers 1A, 2A, 3A, as well as cross-exam nation
Exhi bits 13A, 14A, 15A and 16A.

As to the first three exhibits, there were
portions of those exhibits where no witnesses appeared
because it involved the CARE testimny. W would ask
t hat that be allowed into evidence, though, by
stipulation of your Honor and the other parties. ]

ALJ MALCOLM Al'l right. Any objection,
M. Huard?
MR. HUARD: Not as to the direct exhibits. The
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cross-exam nation exhibits | would |ike to address.
ALJ MALCOLM Okay. 13, 14, 15 and 16.
(Exhibits Nos. 1-A, 2-A, and 3-A
were received into evidence.)

MR. BUCHSBAUM There is further one statenment |
wanted to make about the CARE testimny on behal f of
PG&E. It was fairly conplicated testi mony, but there
was a reference to our Phase 2 general rate case
proceedi ng where we had a proposal with respect to the
treat ment of CARE custonmers. The witness who was
sponsoring that portion wanted me to communi cate that
our proposal on the Phase 2 general rate case decision
was withdrawn in the settlement but that we continue to

favor that approach in this proceeding.
ALJ MALCOLM  Okay.

MR. HUARD: Your Honor, could there be a specific

reference, just for the record, as to where that

appears?
You can follow it up with an e-mail or letter,
t hat woul d be fine. But | just wanted to know which
sections of the testinony you will be changing.
MR. BUCHSBAUM | am happy to do that, but the
testinony is very brief and it is all in the opening.
So it should be self-evident, but I will do so.

MR. HUARD: Just courtesy of counsel.
MR. BUCHSBAUM That's fine.
ALJ MALCOLM M. Huard, you wanted to address the

cross-exam nati on exhibits?
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MR. HUARD: Yes, your Honor. | believe at | east
as to 16-A there were no questions that were raised
within cross-exam nation. | believe that's an excer pt
from a news report on sonmething in Los Angeles County.

MR. BUCHSBAUM No. Actually we never used that.
We never used that. 16-A is actually the example that |
used in cross-examnation with M. Florio. The
reference to the LA Times article | decided that we had
gone on |long enough in this proceeding and | didn't use.

MR. HUARD: So then the fact that it is included
in the packet, we should just throw it out?

MR. BUCHSBAUM You can throw it out, although I
will feel free to brief on it.

(Laughter)

ALJ MALCOLM It is |legal argunent.

MR. HUARD: Your Honor, as to the Ohio statute, |
have no problems with its adm ssion as |long as the
California statute is treated equally.

MR. BUCHSBAUM | raise no objection to
Cal i fornia.

ALJ MALCOLM | am not going to treat them
differently. | don't care which way we go. The
Comm ssion can take notice of either of them

MR. MONTOYA: My preference would be just to take
judicial notice, your Honor.

MR. HUARD: If it is judicial notice as to both,
that's fine.

MR. BUCHSBAUM That's fine.
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ALJ MALCOLM They will be in the file. They are
not part of the formal record.

MR. BUCHSBAUM This is a rulemaking, and | have
tried to be relaxed on the rules.

ALJ MALCOLM | am going to treat the decision,
Comm ssi on deci sion, excerpts, the same way, which is
15- A

MR. COMO: Your Honor, | also had cross exam
exhibits I would |like to be noved into evidence. Those
are Exhibits 4-A, 5-A and 6-A.

ALJ MALCOLM Is there any objection?

MR. MONTOYA: \Which ones are those?

MR. COMO: Those are the billing table --

MR. MONTOYA: No obj ection.

MR. BUCHSBAUM  Just for briefing purposes, which
exhi bits have been not entered into evidence?

ALJ MALCOLM 13- A, 14-A, 15-A, 41-A, 42-A and
43-A, which is the AG s report.

MR. COMO:.  Your Honor, | think we needed
clarification on the exhibits for my w tnesses. | think
t here was maybe an error in nunmbering from yesterday.

ALJ MALCOLM Sure. | just want to make sure | am
not getting any objection.

MR. HUARD: Your Honor, you have ruled on m ne
before I even had a chance to talk.

| assume that, for instance, a docunent that
is on the official website of the Attorney General | can

quote fron?
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ALJ MALCOLM Yes.

MR. HUARD: Thank you. | just don't want the
whol e document consi dered evidence. It is way more than
we needed for the proceeding.

M. Cono.

MR. COMO: Your Honor, yesterday | believe you
admtted into evidence the testinmny of M. Hyans,

M. Casey and M. Fulmer. And | believe fromny reading
of yesterday's --

ALJ MALCOLM Not M. Casey.

MR. HUARD: M. Casey was today.

MR. COMO: In that case, just to clarify, | would
like to move into evidence the testinmony fromall three
of my witnesses.

ALJ MALCOLM Al'l right. That would be Exhibits
28, 29, 30 and 31, right?

MR. COMO: Yes. And you have already nmoved into
evi dence 23-A through 27-A.

ALJ MALCOLM Ri ght . |s there any objection?

(No response)

ALJ MALCOLM Al'l right.

(Exhibits Nos. 28, 29, 30 and 31
were received into evidence.)

MR. COMO: | didn't know if you ruled on ny cross
exam exhibits yet, 4-A, 5-A and 6-A.

ALJ MALCOLM | didn't. | am now. We will enter
t hose into the record.

(Exhi bits Nos. 4-A, 5-A and 6-A
were received into evidence.)
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ALJ MALCOLM Then we have the testimny of --
MR. HUARD: Ms. London is 32-A through 34-A, so --
ALJ MALCOLM Any objection to entering those,
Ms. London's testinonies?
(No response)
ALJ MALCOLM  We will nove those.
(Exhibits Nos. 32-A, 33-A, and
VR, 3H4U_AAF\2DV:Ver e36r_(?6\c’ei3v7e_c'la\’i natnod e3v5i_d£nce. )
ALJ MALCOLM Any obj ection?
(No response)
ALJ MALCOLM We will nove those into is the
record.

(Exhibits Nos. 35-A, 36-A, and
37-A were received into evidence.)

MR. HUARD: M. Nelson is 38-A, 39-A and 40-A.
ALJ MALCOLM Any obj ection?
(No response)
ALJ MALCOLM We will enter those into the record.

(Exhi bits Nos. 38-A, 39-A and 40-A
were received into evidence.)

MR. HUARD: | believe that's it, your Honor.
MR. BUCHSBAUM Your Honor, | would just |ike one
clarification that | know you will agree with, but I

just want to nmake sure the record is clear.
ALJ MALCOLM Okay.
MR. BUCHSBAUM  That you agreed to take official

notice of the Ohio statute and regul ations, because it
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is discretionary on the part of the CPUC. And | would
li ke --

ALJ MALCOLM You want nme to do it right here?

MR. BUCHSBAUM Yes.

ALJ MALCOLM The Comm ssion can take official
notice of the Ohio statute.

MR. BUCHSBAUM  And regul ations.

ALJ MALCOLM And regul ati ons.

MR. HUARD: | am basically assum ng that
M. Buchsbaum s exhibits in that regard and mne will be
treated simlarly. | do not object to official notice
of either.

MR. BUCHSBAUM | certainly don't have any
obj ection. You don't even need official notice of the
California statute. You do of any -- | did a little
research on this, and you do need official notice for
statutes and regul ati ons out of the state.

MR. HUARD: We woul d al so need it for the Attorney
General's material.

MR. BUCHSBAUM You m ght.

ALJ MALCOLM Al'l right. W are taking official
notice of that exhibit.

MR. HUARD: Actually, all three of them

ALJ MALCOLM 41, 42 and 43.

Briefs.
MR. FENN: Your Honor, | have one additi onal
exhibit | would like to nove into the record which |

mentioned. This was the draft inplenmentation plan

PUBLI C UTI LI TIES COW SSI ON, STATE OF CALI FORNI A
SAN FRANCI SCO, CALI FORNI A




© 0O N O o b~ W DN Bk

N N D NN N N NN R B R B R B R R RpR
0o N o o M W N P O O 0o NOo 0o N - O

1754

referenced in cross-exam nati on.

ALJ MALCOLM It is not part of anybody's
testinony?

MR. FENN: It relates to my own testinmony and ny
Cross-exam nation.

ALJ MALCOLM Is there any objection to adding
t his docunent ?

MR. MONTOYA: \What document is it?

MR. FENN: This is the draft inplementation plan
upon which | was cross-exam ned by the utilities.

MR. MONTOYA: Isn"t that marked?

MR. SZYMANSKI : No.

MR. BUCHSBAUM  That's fine with me.

ALJ MALCOLM This is the one you drafted for the
City of San Francisco that was adopted by the city.

MR. FENN: Done by the LAFCO that | was
cross-examned on it. So I would like it to be admtted
into the record.

ALJ MALCOLM Al'l right.

MR. MONTOYA: Can | ask for what purpose?

MR. FENN: For the purpose of reference in
relation to nmy cross-exam nation.

ALJ MALCOLM Let's go off the record for a
m nut e.

(Off the record)

ALJ MALCOLM Back on the record.

We are not going to include the draft CCSF

docunent as part of the record.

PUBLI C UTI LI TIES COW SSI ON, STATE OF CALI FORNI A
SAN FRANCI SCO, CALI FORNI A




© 0O N O o b~ W DN Bk

N NN N N NN NN R P P R R R B PR Rp
oo N o o M W N P O O 00 NOo 0o OWN -, O

1755

On the briefs, one thing | realized fromthe
wor kshops in these hearings is that a real big threshold
issue is the extent of jurisdiction that AB 117 confers
on the PUC. And so | presume you are going to do this
anyway, but | would really like right up front sort of a
broad | egal analysis of the jurisdictional issue. And
then | know you are going to have to address it again
for smaller issues. But if I could have that up front
t hat woul d be good.

And if you want to, you can also talk about
the policy issue, assum ng the Comm ssion has
jurisdiction, what are the reasons for or against
asserting jurisdiction in sort of a broad sense on
behal f of the state and consuners.

And then | was going to throw out a July 1st
briefing date. | don't know if that is too soon for
you, but | would Iike to get going witing the decision.

MR. HUARD: Your Honor, can we make it July 5th?
ALJ MALCOLM Let's go off the record.

(Off the record)
ALJ MALCOLM Back on the record.

Opening briefs will be due July 8th, and reply
briefs are due August 1st. And we'll be submtted upon
recei pt of the reply briefs.

Thank you everybody.

(Wher eupon, at the hour of 1:05 p.m

this matter was subm tted upon receipt of
reply briefs due August 1, 2005.)

* * * * *
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